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the success of a partnership or business 
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ally conducted business or profession. 
The success of such a business enterprise 
is dependent upon the personality of the 
man or officers behind it. The appraisal 
of these personal values to business are a 
far more important matter than the man 
and method of taxation. 


In order to help the reader get a deeper 
appreciation of the value of the personal 
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which is money to you if you will read it 
with careful understanding and a wish to 
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Has the Board of Tax Appeals Failed? 


By Lyte T. ALVERSON* 


HE United States Board of Tax Appeals was 

designed to accomplish speedy and impartial 

settlements of tax disputes. At least in part 

it has. failed, and its failure not only becomes the 

more apparent with each month, but the situation 
is rapidly approaching the intolerable. 

At the outset, I must protest that my criticism 
is not directed to persons, but to the what I be- 
lieve to be inherent defects in 
the system. I am personally 
acquainted with most of the 


dismissed by motion on some jurisdictional ground.* 
Allowing for the fact that the Bureau itself is un- 
conscionably behind in its work, and that many 
cases of 1919, 1920 and 1921 have not yet reached 
the stage of final determination by the Commis- 
sioner, so that an appeal to the Board will lie, it is 
a fact that under the existing circumstances large 
amounts, taxes of 1920, for example, involving con- 
troverted points will arrive at the 
stage of “final determination” by 





members of the Board, and I 
am aware that they have un- 
ceasingly labored ever since 
creation of the Board to accom- 
plish with the utmost perfec- 
tion every design for which the 
Board was created. But the 
situation with which they are 
confronted is not to be solved 
by mere assiduity nor by in- 
creased individual labor. 

The Board may fairly be said 
to have begun functioning about 
August 1, 1924, with a clear 
docket and the best wishes of 
every intelligent member of the 
bar and officer of the Treasury 
Department. Its record from 
that time to the present is an 
output which, in relation to the 
number of cases brought before 


N the hope of obtaining prac- 

tical suggestions that may serve 
as a basis for remedy, attention 
has been directed to the congestion 
of tax cases before the Board of 
Tax Appeals. There has been a 
Spontaneous response, and many 
ideas worthy of consideration are 
being submitted. 

In the September issue a number 
of proposed methods of redress 
were published. In this article Mr. 
Alverson presents an interesting 
exposition of the predicament in 
which the Board has been placed, 
and reaches the conclusion that the 
situation will not clear itself. He 
submits a method of breaking up 
the jam of tax appeals. 





the Board about 1930, after which 
time, if the present procedure still 
exists, appeals may be perfected to 
the circuit courts of the United 
States, and to the Supreme 
Court. From the high estate 
of trial after issue within six 
weeks, which existed so late as 
April, 1925, the Board is now so 
far reduced to impotence by the 
tremendous flood of its business 
that it requires some six weeks 
merely to serve on taxpayer’s 
attorneys answers to petitions 
made by the Commissioner’s 
attorneys! 

A fair understanding of the 
appalling task which now con- 
fronts the Board should be 
gained by attention to the fol- 
lowing statistical information. 
From the time of the filing of 


it, is ever dwindling, until at the present time its 
docket is probably as large, and at the same time 
nearly as far from currency, as is that of any tri- 
bunal in the United States. From a condition of 
trial following issue almost immediately, at the 
present time a case coming to issue probably will 
not be heard before eighteen to twenty-four months, 
and under the present method of operation many 
weeks more must elapse before decision is had in 
those cases which require a decision, i.e., are not 


*Of the New York Bar. 
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the first petition with the Board, until August 1, 1926, 
no less than 19,034 petitions were actually filed. Dur- 
ing the same period the Board disposed of approxi- 
mately 5,500 cases, of which approximately 1,700 were 
formal decisions and the balance dismissals on juris- 
dictional grounds. This leaves at August 1, 1926, a 
balance of about 13,500 cases actually on hand for 
disposition. If the average daily output of the 
3oard henceforth be approximately the same as it 


It is interesting to note that in July of this year the 
Board changed its former practice @f showing in its de- 
cisions both the date of submission and the date of decision, 
and now merely shows the latter date. 
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has been during the last twelve months, namely, 
an average of ten cases every day including Sun- 
days and holidays, the Board had ahead of it, at 
August 1, 1926, no less than three years, eight and 
one-half months’ work, if not another petition were 
filed! And as a matter of fact not fewer than 2,446 
petitions were received during the months of June 
and July alone, or at the average rate of 40 per 
day! The petitions received during these two 
months were themselves enough to occupy the 
Board’s time and attention for eight months, and 
during the twelve months preceding August 1, 1926, 
only 3,650 cases were disposed of against 13,106 
received. 

A fact which to me seems remarkable is the 
steadiness of the influx of new cases. Month by 
month, new petitions are filed at a daily average 
rate which fluctuates surprisingly little, consider- 
ing the varied factors to which the filing of peti- 
tions is related, but the flood seems inexorable. 
The only decided break in this steady flow is found 
since the effectiveness of the present Act, and prob- 
ably results from some of its new and peculiar 
provisions. But since the passage of the Revenue 
Act of 1926 the number of petitions filed is much 
greater than in any like period of time since the 
Board’s organization. The daily average number 
of petitions filed with the Board during the two 
years since the first petition was filed, ended August 
1, 1926, is shown below: 


DAILY AVERAGE NUMBER OF PETITIONS 
(Including Sundays and holidays) 








ED a cnctanhenbekseakie mai 15.5 32.2 
WOME os cocies.c meteonnes Ss 15.6 29.2 
INE. kiliw bu sdedicdeceds ued Oe 24.1 20.9 
PD ad i anavundshs eee sees Bia 28.8 79.1 
ee en eee ake 24.2 41.2 
| ORR en ere eens ag ri we, 50.0 
BE ni Nig carck a de aulip hiediobeis oh a 23.2 31.5 
Fe EEE el ee ON eee 3.2 26.7 a 
NG 5055 OST os 6.3 31.3 
NEE: aivinw du-we wwe wee tes 7.0 33.9 
ee PC ee 13.1 28.8 
IN ccd wre dix soue eres 13.7 31.6 


It is, of course, easier to measure the inward 
flow of petitions than it is to measure the outward 
flow of decisions and dismissals. However, I have 
been able to obtajn figures, which I believe to be 
accurate, representing the number of cases disposed 
of at three different dates, viz.: July 1, 1925, De- 
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cember 1, 1925, and August 1, 1926. These figures 
show that the Board’s production increased, as 
might be expected, after the first period, since the 
Board started with no cases on hand, but the pro- 
duction in thé first and second periods is almost 
exactly the same. 


CASES DISPOSED OF 
From August 1, 1924 to 


7 eee 1350; average per day = 4.1* 
From July 1, 1925 to 

December 1, 1925........... 1650; average per day = 10.6 
From December 1, 1925 to 

Asust 1, 1906... ccccsces 2500; average per day = 10.4 





*Including Sundays and holidays. 


Output of formal decisions, as opposed to dis- 
missals, during the second and third periods was 
fairly constant, being an average of about 2.5 deci- 
sions per day during the second period, and about 
2 decisions per day during the third period. The 
constancy of the Board’s output during the last 
year or more clearly indicates that the Board as 
now constituted is functioning at about as great a 
speed as may be expected under the present sys- 
tem, although some small further increase in out- 
put may possibly be expected from the fact that it 
is probable, commencing with the Fall term, indi- 
vidual members of the Board will sit, instead of 
groups of two, three or more, as in the past. 

The remedy is not, however, to be found in 
greater output of the Board as is now constituted 
and for at least two good reasons: first, the Board 
is in all practical respects a judicial body, and the 
true criterion of a judicial body is quality and not 
quantity. Hence, in my opinion, it would be un- 
desirable if the Board (of fifteen members) were 
to increase greatly its production. Second, it is a 
fact that no one can reasonably expect Board mem- 
bers to labor more hours per day than they have 
since organization. 

But clearly some remedy or some change is re- 
quired, and that speedily, because the present sit- 
uation is wholly unsatisfactory, either from the 
point of view of the taxpaying public, or of the 
Treasury. It is unsatisfactory to the taxpaying 
public because the public has a right to a speedy 
and final determination of its liability, and settle- 
ment within ten years, more or less, does not suffice. 
It is unsatisfactory to the Treasury because reve- 
nue is delayed many years beyond its due date and 
interest cannot fully recompense for that delay even 
if the charging of interest on deferred payments 
were ethically proper. The charging of interest 
by the Government on deferred taxes in these cir- 
cumstances is not ethically proper, because, first, 
the effect is an enforced borrowing by the citizen 
from the Treasury at an annual charge in excess 
of banking rates; second, the delay in payment is 
due to the Government’s own incapability, in this, it 
imposes the liability but does not provide the means 
for determination of its amount, and the individual 
citizen should not be penalized for the existence 
of circumstances beyond his control or remedy; 
and, third, the fact that interest is charged on de- 
ferred tax payments conduces toward even fur- 
ther delay on the part of the taxing authorities. 
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Again, delay in determining the principal amount 
of taxes is on the whole detrimental to the public 
revenue, because out of every thousand taxpayers 
a certain percentage annually fails, ceases doing 
business or otherwise renders the tax uncollectible, 
and the longer the delay, the greater is the result- 
ing loss sure to be. And in this connection it may 
be ventured that the possibilities of l6ss from this 
cause during the next five years are much greater 
than were the actualities during the past five years, 
because the country has been prosperous. Let this 
happy condition change, as it must some time, and 
the losses from uncollectible taxes will convince 
all those who may yet be unconvinced that the 
Government’s failure to provide a means of speedy 
determination of tax liability is unwise from any 
point of view. 


I would say here parenthetically that the exist- 
ing delay is by no means due entirely to the in- 
ability of the Board to keep pace with the business 
coming before it; so long as the Commissioner is 
unable to arrive at final decisions as to the liability 
of taxpayers within the time named in the statute 
of limitations, and indeed as long as he still dallies 
with 1917, 1918 and 1919 taxes in the year 1926, 
as he probably will continue to dally with them in 
later years, it is too much to expect that any sys- 
tem which begins to function only when the Com- 
missioner finishes can itself retrieve the lost time. 


If the present system is bad, the question is, what 


-‘may be done to improve it, or what shall be sub- 


stituted for it, or will the situation clear itself, 
either through fewer petitions or enhanced produc- 
tion not detrimental to the quality of the decision? 


Looking first to the latter possibility, I think 
there is small hope that the situation will clear 
itself. Certainly before any decided decrease in the 
number of petitions filed may be expected the Board 
will find itself 25,000 cases behind, since every 
month that passes increases the present Board ar- 
rearage by 500 to 1,000 cases, and the Commissioner 
is yet laboring with taxes of 1921 and even earlier 
years. And there is slight hope, in my opinion, that 
the decisions already made by the Board will have 
any appreciable effect on the number of new peti- 
tions filed, notwithstanding the statement, oft re- 
peated, and sometimes, I believe, even referred to 
by members of the Board that its decisions will 
form a “body” of law and precedents which may 
serve as a guide and thus prevent future contro- 
versies which might otherwise arise. I think the 
fallacy in this belief, if indeed anyone seriously 
holds it, will be disclosed by a cursory glance at 
the opinions already rendered by the Board. For 
the most part they treat of facts peculiar to indi- 
vidual cases, and are thus of no assistance what- 
ever in other cases, and certainly the decisions ren- 
dered on some matters of principle, e.g., personal- 
service or affiliation, have done little to compose 
differences between taxpayers and the Commis- 
sioner. Every case arising has some characteristics 
which differentiates it from any other in a degree, 
and either the Commissioner or the taxpayer is 
prone to believe that it is thus without the rule of 
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a like case passed on by the Board; and if it is 
no different, there is always the chance that the 
Board may be wrong and will be set right by the 
courts. 

As to the imposition of a $10 filing fee as a 
deterrent, the statement of fact that nearly 7,000 
appeals were filed in the first five months follow- 
ing the requirement, as opposed to only 4,500 in 
the five months preceding it, should suffice to show 
the “value” of this addition to the taxpayer’s 
burden. ’ 

Considering now the possibility of improving or 
changing the present system, so that a settlement 
of these affairs may be had within a reasonable 
time, I take it to be clear that the principle on 
which the Board is founded, that liability should 
be finally determined before payment, is not sus- 
ceptible of attack. It is true that this marks a 
new departure of this Government in its relations 
with taxpayers. But it is likewise true that the 
Federal Government never before in time of peace 
levied upon citizens such enormous impositions. 
If Federal taxes were of small amount, relatively, 
as they were before the war, there could legiti- 
mately be no fault found with requiring payment 
before permitting challenge of correctness of the 
tax, as was the case before creation of the Board. 
But when taxes are demanded, equivalent in many 
cases to the entire working capital of an organi- 
zation, it can hardly be argued that it be wise to 
enforce collection of the tax, as computed by ever- 
zealous revenue authorities, before permitting the 
legality of their action to be tested. 


More Tax Tribunals Proposed 


The remedy required, therefore, if this principle 
is to be retained, is obvious: more hearing tri- 
bunals or less cases. The number of cases cannot 
be diminished, because they spring from laws 
which have since bloomed and died, and these thou- 
sands of cases are the inevitable harvest. More 
facilities for hearing and deciding must therefore 
be provided. This can be accomplished either by 
increasing the number of Board members resident 
in Washington, or by establishing in various places 
through the country other Boards of Tax Appeals. 
I do not believe there ought to be any theoretical 
objection to either of these courses, although it 
may be said that this would result in a lack of 
uniformity in the decisions rendered, since it would 
be impracticable for a greater number of Board 
members jointly to pass on every individual case. 
Such criticism is predicated on the thought that the 
Board is a precedent-making body, and not a case- 
settling body, and is related to the vain hope that 
the Board will be able, by a series of “pathfinding” 
opinions, to settle all the woes of a tax-troubled 
world, even as Chief Justice Taney essayed to set- 
tle by his Dred Scott decision the disputes that led 
to the Civil War. 

There is, however, a practical objection in the 
way of increasing the number of Boards, or the 
members of it, in this, that it would be difficult to 
persuade Congress and the present Administration 


(Continued on page 358) 





Millions Lost Through Inadequate 
' Interest Payments 


By J. MARVIN HAyYNEs* 


ILLIONS of dollars are lost by taxpayers 
because they do not insist upon their legal 


rights under the interest provisions of the 
1921, 1924 and 1926 laws. Many claims can be col- 
lected if proper steps are taken promptly. 


This article will not deal with interest on pay- 
ments of additional taxes, because the Treasury is 
collecting the full amount fixed by the various laws. 
Taxpayers should be as diligent as the Treasury by 
insisting upon full payment of interest on all over- 
assessments resulting in credits and refunds. 

Prior to the passage of the 1921 Act, the Treasury 
did not pay interest on credits or 
refunds. Likewise, no interest 


cussed under the 1924 and 1926 Acts. Taxpayers 
who received certificates of overassessment between 
November 23, 1921, and June 2, 1924, the effective 
period of the 1921 law, should determine whether 
the interest computation is correct. The interest 
computation on any credit or refund made during 
this period is controlled by the 1921 law. 

The 1924 law removed the unjust restrictions 
which appeared in the 1921 law. Section 1019 of 
the 1924 law reads as follows: 


Upon the allowance of a credit or refund of any internal 
revenue tax erroneously or illegally assessed or collected, or 
of any penalty collected without authority, or of any sum which 
Was excessive or in any manner wrong- 
fully collected, interest shall be allowed 
and paid on the amount of such credit 


was charged on underpayments, 
unless the amount had actually 
been assessed and the payment 
thereof held in abeyance by a 
claim for abatement. 

Section 1324 of the 1921 Act, 
in so far as it relates to credits 
and refunds made by the Treas- 
ury, reads as follows: 

(a) That upon the allowance of a 
claim for the refund of or credit for 
internal revenue taxes paid, interest 
shall be allowed and paid upon the total 
amount of such refund or credit at the 
rate of one-half of 1 per centum per 
month to the date of such allowance, 
as follows: (1) if such amount was 
paid under a specific protest setting 


HERE has been much criticism 

of the construction placed by 
the Treasury Department upon Sec- 
tion 1116, which applies to the de- 
termination of interest upon the 
allowance of credit or refund of 
internal revenue taxes erroneously 


or illegally assessed or collected. 


Millions of dollars are involved, 
and Mr. Haynes has prepared this 
article in exposition of what appears 
to be the rights of taxpayers, so that 
steps may be taken in time for their 
protection where such action has not 
already been taken. 


or refund at the rate of 6 per centum 
per annum from the date such tax, 
penalty, or sum was paid to the date 
of the allowance of the refund, or in 
case of a credit, to the due date of the 
amount against which the credit is 
taken, but if the amount against which 
the credit is taken is an additional 
assessment, then to the date of the 
assessment of that amount. The term 
“additional assessment” as used in this 
section means a further assessment fdr 
a tax of the same character previously 
paid in part. 

The 1924 law is clear that if, 
between June 2, 1924 and Feb- 
ruary 26, 1926, (the effective 
period of the 1924 law), a credit 





forth in detail the basis of and reasons 
for such protests, from the time when 
such tax was paid, or (2) if such amount was not paid 
under protest but pursuant to an additional assessment, from 
the time such additional assessment was paid, or (3) if no 
protest was made and the tax was not paid pursuant to an 
additional assessment, from six months after the date of filing 
of such claim for refund or credit. The term “additional 
assessment” as used in this section means a further assessment 
for a tax of the same character previously paid in part. 

On account of the limitations in this provision, 
the Treasury has not committed as many errors in 
its computations of interest under it as it has under 
the 1924 and 1926 laws. 


The Treasury did, however, err in its interpreta- 
tion of the words “the date of such allowance.” The 
interpretation was upset by the United States Su- 
preme Court in Girard Trust Company vs. United 
States, decided March 1, 1926. Large additional amounts 
are now being paid taxpayers under this decision. 

The present error of the Treasury lies in the appli- 
cation of the law in those cases where an overassess- 
ment for a particular year or years has been used as 
a credit against underpayment for other years. This 
error on the part of the Treasury will be fully dis- 


*Member of the Bar of the District of Columbia and Man- 
ager of Washington office of the accounting firm of Lybrand, 
Ross Bros. & Montgomery. 





of $100,000 for the year 1918 
were applied against an addi- 
tional assessment of $200,000 for the year 1917, inter- 
est on the credit would be recoverable from the date 
the 1918 tax was paid to the date of the 1917 addi- 
tional assessment, and no interest would be paid on 
the 1917 additional tax. Section 1019 provides that 
“if the amount against which the credit is taken is 
an additional assessment, then” interest shall be 
allowed “to the date of the assessment of that amount.” 

The Treasury followed the 1924 law, and computed 
correctly the interest on overpayments credited 
against additional taxes. It is understood that when 
it was discovered that large interest payments were 
being made on overassessments without collecting 
any interest on underpayments for years prior to 
1921, interest payments in a number of cases were 
ignored. It is further understood that the action 
was justified on the theory that it was unjust for 
the Treasury to pay interest without collecting 
interest. The Treasury now contends that these 
underpayments of interest under the 1924 law are 
not due taxpayers, evidently because the Treasury 
figures that Section 1116 of the 1926 law cures the 
~ Beginning with the 1921 law, all underpayments on re- 


turns filed under that law had to pay interest. Similar 
provisions appear in the 1924 and 1926 laws. 
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defect in the 1924 law. But is the Treasury’s inter- 
pretation of the 1926 law correct either as to its 
meaning or retroactivity? Section 1116 of the 1926 
Act reads as follows: 

(a) Upon the allowance of a credit or refund of any internal 
revenue tax erroneously or illegally assessed or collected, or 
of any penalty collected without authority, or of any sum 
which was excessive or in any manner wrongfully collected, 
interest shall be allowed and paid on the amount of such credit 
or refund at the rate of 6 per centum per annum from the 
date such tax, penalty, or sum was paid to the date of the 
allowance of the refund, or in the case of a credit, to the 
due date of the amount against which the credit is taken, but 
if the amount against which the credit is taken is an additional 
assessment made under the Revenue Act of 1921, the Revenue 
Act of 1924, or this Act, then to the date of the assessment 
of that amount. 

(b) As used in this section— 

(1) The term “additional assessment” means a further assess- 
ment for a tax of the same character previously paid in part, 
and includes the assessment of a deficiency under Title II or 
Title III of the Revenue Act of 1924 or of this Act; 

(2) The term “date of the allowance of the refund” means, 
in the case of any income, war-profits, or excess-profits tax, 
the first date on which the Commissioner signs the schedule of 
overassessments in respect thereof. ; 

(c) This section shall be applicable to any refund paid, and 
to any credit taken, on or after the date of the enactment of 
this Act, even though such refund or credit was allowed prior 
to such date. 

It is clear that this section is not retroactive, and 
does not apply to credits made prior to February 
26, 1926. Paragraph (c) makes the section retro- 
active only to refunds or credits allowed before the 
1926 law which are paid or credited “on or after the 
enactment of this act.” Section 1214 of the 1926 
Act states specifically that “except as otherwise 
provided, this Act shall take effect upon its enact- 
ment.” Therefore, interest on overassessments cred- 
ited by collectors against additional taxes must be 
computed under the law in existence on the date 
the credit is made. 

Did Congress eliminate the provisions of the 1924 
law which the Treasury apparently believed resulted 
in the excessive payment of interest? With the 
exception of the italicized portion of the following 
clause, paragraph (a) is exactly the same as Section 
1018 of the 1924 law: 

5 . or in the case of a credit, to the due date of the 
amount against which the credit is taken, but if the amount 
against which the credit is taken is an additional assessment 
made under the Revenue Act of 1921, the Revenue Act of 1924, 
or this Act, then to the date of the assessment of that amount.” 

We should keep in mind the Treasury’s theory. 
No interest should be paid on overassessments cred- 
ited against additional taxes for years on which 
interest is not collected. It is understood that the 
Treasury’s draft of Section 1116 accomplished this 
purpose, but for some reason, Congress eliminated 
some important words which the Treasury alleges 
were cut out because Congress considered that they 
were not necessary to accomplish the desired result. 
The record does not show the draft made by the 
Treasury. Neither does it show that Congress made 
any changes in the Treasury’s draft. It is true that 
the Conference Report expressed an intention to 
bring about the results sought by the Treasury. 
This legislative history can not be used in the con- 
struction of the section, unless it can be said that 
it is ambiguous. 

The 1926 law, like the 1924 law, provides for the 
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method of computing interest in the only two pos- 
sible cases where credits can be taken; viz: 
(1) Unpaid taxes shown on the taxpayer’s return. 


(2) Additional taxes assessed by the Commissioner of In- 
ternal Revenue. 


Interest on credits made against unpaid taxes 
shown on the taxpayer’s returns should be com- 
puted from the date the overpayment was made “to 
the due date of the amount against which the credit 
is taken.” Section 9 of the 1916 law, as amended, 
Sections 250 of the 1918 and 1921 laws and Section 
270 of the 1924 and 1926 laws fix the due date of 
the amount shown on the taxpayer’s return. Gen- 
erally speaking, with the exception of the 1916-1917 
law, the “due date” is the installment dates of pay- 
ment fixed by law. Under the 1916-1917 law tax- 
payers were notified of their liability on or before 
June 1 and the amount had to be paid on or before 
June 15. 

It will be recalled that until fairly recently, a 
taxpayer, under the regulations of the Treasury, 
could file a return, and credit against the tax shown 
on the return any amount he figured had been over- 
paid for prior years. This practice has now been 
abolished, and no credits are permitted until the 
Commissioner determines that there is an overpay- 
ment. Thousands of credits were taken, however, 
before the regulations were changed. Many of these 
claims for credit are still pending before the 
Treasury. 

Interest on credits made against additional taxes 
assessed by the Commissioner under the 1921, 1924 
and 1926 laws should be computed “to the date of 
the assessment of that amount.” The Treasury 
holds that an additional assessment is made when 
the Commissioner signs the list to be sent to Collec- 
tors. For the purpose of this discussion, it is im- 
material whether this ruling is correct. Interest 
on credits made against additional taxes assessed 
under laws prior to 1921 should be computed to “due 
date” of the amount against which the credit is taken. 
“Due date” is defined elsewhere in this article. 


Classification of Credits 


The Treasury in effect classifies credits in two groups, 
viz: those against 


_ (1) Unpaid taxes shown on the taxpayer’s return and addi- 
tional taxes assessed by the Commissioner on returns filed under 
laws prior to the 1921 law, 


(2) Additional taxes assessed by the Commissioner on re- 
turns filed under the 1921, 1924 and 1926 laws. 


Interest on credits falling in Class (1) is controlled, 
under the Treasury’s interpretation, by the words “to 
the due date of the amount against which the credit 
is taken,” and Class (2) is controlled by the words 
“to the date of the assessment of that amount.” 

There is very little fault to be found with the Treas- 
ury’s classification, but it is clearly wrong in its inter- 
pretation of the words “the due date of the amount.” 
The Treasury in effect says that “the due date” is the 
date the return was filed. Reference to the 1916-1917 
law will emphasize that the Treasury is wrong. Under 
that law no tax, either original or additional, was 
due until the taxpayer was notified. Furthermore, 
it is well settled that an additional tax under laws 
subsequent to 1916-1917 is not due until the col- 
lector makes notice and demand. The Solicitor of 
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Internal Revenue (now General Counsel) defined 
“the due date” of an additional tax under the 1918 and 
1921 laws as follows: 


“An additional tax, as its name implies, is a tax found by 
the Bureau in addition to that reported by the taxpayer in his 
return and may be discovered from the face of the returns or 
from information secured by the Bureau in the ordinary course 
of its investigations. Such an additional amount upon its 
ascertainment ts thereafter assessed and becomes due and pay- 
able upon notice and demand by the collector and such addi- 
tional tax is due upon the date of such notice and demand as 
given by the collector.” (Italics ours.) (Sol. Op. 147; C. B. 
I-2, page 215.) 


The above quotation also made reference to Law 
Opinion 884 (C. B. 1, page 244), and article 1007, 
Regulations 62. 

The Treasury also supports its position by reference 
to the phrase “made under the Revenue Act of 1921, 
the Revenue Act of 1924, or this Act.” It is argued 
that this phrase, together with its definition of the 
words “the due date,” brings about the result 
sought. If the phrase had read “made on returns 
filed under the Revenue Act of 1921, the Revenue 
Act of 1924, or this Act,” the Treasury might sus- 
tain its definition of “due date,” and would have a 
better chance of supporting its position before the 
courts. The fact remains, however, that the act 
does not contain the words “on returns filed.” 

The question arises, therefore: Why were the 
Revenue Acts of 1921 and 1924 included? It is 
immaterial why they were added. The question to 
be answered is: What do these years add to the 
section? The section must of course be read by 
itself to determine its meaning. The words “made 
under the Revenue Act of 1921, the Revenue Act 
of 1924, or this Act” merely modify or limit the 
words “additional assessment.” Therefore, if a 
credit is made against “an additional assessment 
made under the Revenue Act of 1921, the Revenue 
Act of 1924, or this Act,” interest must be computed 
“to the date of the assessment of that amount.” 

This immediately raises the question: How shall 
interest be computed when a credit is made against 
an additional tax made under the 1916-1917 law and 
the 1918 law? The last part of the clause of the sec- 
tion in question can not be used because it is limited 
to additional assessments made under the 1921, 1924 
and 1926 laws. In such a case the interest would be 
controlled by the first part of the clause—‘in the case 
of a credit, to the due date of the amount against 
which the credit is taken.” The Treasury agrees 
with this view, but places an incorrect meaning on 
the words “the due date of the amount.” It has 
already been shown by a Treasury ruling that “the 
due date” of an additional tax is “the date of .... 
notice and demand as given by the collector,” and 
can not be the date the return was filed. It should 
also be pointed out that the words “the due date 
of the amount” appeared in the 1924 Act, and that 
no attempt was made to place such a strained con- 
struction on the words. Can it be possible that the 
words mean one thing under the 1924 law, and an 
entirely different thing under the 1926 law? 

Interest computations on all credits taken against 
additional assessments made after the enactment of 
the 1926 Act regardless of the year, must be com- 
puted “to the date of the assessment of that amount” 
or the Treasury must admit that the assessment was 
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not made under the 1926 law, and as a result no 
interest can be collected from February 26, 1926, 
on additional taxes for years prior to 1921. Is the 
Treasury willing to forego this interest? 

Let us state this case: A taxpayer receives a 
letter during October, 1926, setting forth the fol- 
lowing: 


Year Overpayment Additional tax 
Dl <> avtes sh anes kenanel $100,000 

EER ca. chee ware e es eaewee 100,000 

No 2. bive'oh ein tne n eee aa eked $300,000 


The taxpayer decides that the determination is 


correct, and files an amended return for 1919 and 


pays the additional tax of $300,000 with interest 
from February 26, 1926. The taxpayer, having filed 
refunds within the statutory period for 1917 and 
1918, the Commissioner must issue a refund check, 
and compute interest on the refund as no credit has 
been taken. 

Again, let us assume that the years 1917 and 1918 
are audited together. The certificate of overassess- 
ment is issued for $200,000 and in due course the 
taxpayer gets his refund check with interest. A year 
or so later the year 1919 is audited. The Treasury 
assesses the amount of $300,000 and collects interest 
from February 26, 1926. Can it be said that the 
Treasury’s meaning of Section 1116 is affected by 
such circumstances? Can the fact that the Com- 
missioner decides to audit certain years at the same 
time or at different times affect the interest com- 
putation? The action of the Commissioner in re- 
gard to auditing returns has no control over the 
amount of interest to be paid on overpayments. 
Furthermore, the law makes each year stand alone. 
The law refers to overpayments and additional pay- 
ments for a particular year. It makes no reference 
to a group of years. 

Suppose that in the case stated the 1919 additional 
tax of $300,000 had been assessed and payment de- 
manded during October, 1920, and payment was 
held in abeyance by a claim for abatement. The 
overpayments of $200,000 for 1917 and 1918 are not 
credited against this 1919 additional tax until 
October, 1926. Under the law, interest should be 
computed on the credits of $200,000 to October, 
1920, the date the additional tax was demanded; but 
the Treasury will collect interest on the 1919 addi- 
tional tax from October, 1920, to October, 1926. In 
this case the law creates an inequitable situation 
against the taxpayer. The Government has had the 
use of the $200,000 from 1917 and 1918 to October, 
1926, yet interest is paid only to October, 1920. The 
taxpayer is by law deprived of six years of interest, 
and the Government collects interest on the addi- 
tional tax for a period of six years. While this is 
a hypothetical case, yet there are thousands of such 
cases pending before the Treasury. As yet the 
Treasury has not announced a plan to relieve this 
situation. It would appear that it can not be re- 
lieved under the law, unless the taxpayer, prior to 
the date the collector credits the overpayments, 
pays the additional tax, and in this way forces the 
computation of interest on a refund and not a credit. 
In such an event, interest would be computed on 
the refund “from the date such tax .... was paid 
to the date of the allowance of the refund.” 
(Continued on page 352) 





‘eo 06UumhmlUN wee —_aeevv ee lw 


a ee i il i 


: = @& fs 





Limitations on Assessments and 
Refunds Fixed by Law 


By Haroip C. ANDERSON* 


S in many other situations involving the en- 
A forcement of legal rights, there is a limitation 
to the time in which assessments or refunds 
of Federal income taxes may be made. The wis- 
dom of the application of the Statute of Limita- 
tions to Federal income taxes is generally recog- 
nized. It would not make for commercial stability 
if a taxpayer had ever hanging over him, like a 
sword of Damocles, a possible additional assess- 
ment of prior years’ taxes; nor, on the other hand, 
could the Government satisfactorily prepare its 
budgets if there was always a large indeterminate 
liability for the refunding of taxes 
for all prior years. 

It is entirely legitimate and 
ethical for taxpayers to avail them- 
selves of the benefits of the Statute 
of Limitations. This view has 
been concurred in by the Solicitor 
of the Internal Revenue, who 
stated in Law Opinion No. 1095 
(C. B. June, 1922, Page-313): 

“The Government itself, insists on the 
benefit of the Statute of Limitations and 
holds that a refund due a taxpayer can- 
not be applied on a later tax when the 
amount refundable is barred by the stat- 
ute. It is believed that both in good 
conscience and by legal right, the same 


rule must apply when it works to the 
advantage of the taxpayer.” 


This position of the Government 
has been consistently adhered to 
and the Commissioner of Internal 
Revenue has always refused to re- 
fund overpayments of taxes which have become 
barred by the statute and considers that he has no 
legal right to make such refunds. 

As the Government is still years behind in the 
audit of the returns of many taxpayers, it often 
becomes important to inquire if the Statute of 
Limitations has rin or is about to run in respect of 
a particular taxable year. 

Although the length of the period of limitation 
fixed by the 1926 Revenue Act is the same both for 
assessments and for credits and refunds, being 
three years in respect of taxes imposed under the 
1926 Act and four years for taxes imposed by the 
1921 and 1924 Acts, the period of limitation on 
assessments begins to run from the date on which 
the return was filed, while the period within which 
a credit or refund may be made begins to run from 
the time the tax was paid. 

If the tax has been paid in installments, only a 
portion of the tax might be outlawed at a given 
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date in respect of refunds, whereas the entire 
amount of tax might be outlawed for assessment 
purposes. 

The period of limitation upon assessments is ex- 
tended sixty days if a notice of deficiency (60-day 
letter) has been mailed to the taxpayers, and if an 
appeal has been filed with the Board of Tax Ap- 
peals, it is further extended by the number of days 
between the date of mailing the notice of deficiency 
and the date of final decision by the Board. It has 
been held by the Bureau of Internal Revenue that 
the period of limitation begins to run from the 
date of filing of the complete re- 
turn and not from the date on 
which a tentative return may have 
been filed, and the board of Tax 
Appeals has held (Appeal of Nash- 
ville Refining Company, 1 B. T. A. 
236; Appeals of Belle R. Weaver 
and Estate of M. E. Weaver, 2 
B. T. A. 976) that the running of 
‘the Statute of Limitations in re- 
spect of assessments can not in 
any way be affected or suspended 
by the filing of amended returns. 
The Department, however, has 
held that the filing of an.-amended 
return constitutes a waiver on the 
part of the taxpayer permitting an 
assessment of the tax disclosed to 
be due on the amended return. 
The Commissioner has not ac- 
quiesced in the view of the Board 
of Tax Appeals in this connection and has an- 
nounced that suit will be instituted for the collec- 
tion of the tax in such cases. The Board of Tax 
Appeals takes the position that the law contem- 
plates the filing of but one return and that the 
period of limitation begins to run when a return 
has been filed which complies with the law in all 
essential respects. This does not mean on the 
one hand a tentative return, which is purely an 
estimate and contains no details showing how the 
taxable income has been arrived at, nor on the 
other hand a return filed subsequent to the orig- 
inal (completed) return to correct errors made in 
that return. 

If the taxpayer has failed to file a return as 
required by law, then according to the rulings of 
the Department, there is no limitation to the pe- 
riod within which the tax may be assessed, for, 
in the words of Article 1271 of Regulations 65, “In 
the event a taxpayer fails to file the required re- 
turn, the amount of tax due may be assessed at 





any time after the date prescribed for filing the 
return.” 


In the case of a fiscal’ year ending in 1921, the 
Department held (Internal Revenue Bulletin, June 
22, 1925, page 4) that where prior to the enact- 
ment of the Revenue Act of 1921 a return was 
filed under the Revenue Act of 1918, and after the 
passage of the Revenue Act of 1921 no return was 
filed under that Act, there is no limitation to the 
period within which assessment may be made. This 
would mean that in the case of a corporation hav- 
ing a fiscal year ending January 31, 1921, its re- 
turn would be due to be filed on or before April 
15, 1921. As the Revenue Act of 1921 was not 
approved until November 23, 1921, such a corpo- 
ration would of necessity have to file its original 
return under the provisions of the Revenue Act of 
1918. If such a corporation had no excess profits 
tax, paying only a normal tax at the rate of 10 
per cent, under this ruling, the failure of the cor- 
poration to file another return after the enactment 
of the 1921 Act, although there was no change in 
tax, removes all limitation upon the Commissioner 
for making agsessment.t There would appear to 
be some ground for questioning the right of the 
Commissioner to nullify in effect the application 
of a provision of the law because the taxpayer 
failed to go through the formality of filing another 
return where there was no change in the amount 
of tax and the taxpayer considered that this would 
be an unnecessary act. 


With regard to what constitutes making an as- 
sessment, the Department has held that an assess- 
ment is made when the assessment list is signed 
by the Commissioner. The Courts have not passed 
directly upon this question. 


The law provides that the period of limitation 
for making assessment may be extended by written 
agreement (termed a waiver) between the Com- 
missioner and the taxpayer. It is usually to the 
interest of the taxpayer to file a waiver when re- 
quested by the Commissioner, as otherwise a sum- 
mary or jeopardy assessment might be made with- 
out giving careful consideration to all of the facts 
in the case. Such a waiver has been held by the 
Commissioner as applying only to the limitation 
of the assessment of taxes and not to the assess- 
ment of penalties unless the taxpayer clearly indi- 
cates that the waiver includes both taxes and pen- 
alties. 


A waiver under which the Government may pro- 
ceed against a taxpayer for additional taxes must 
be signed by both the taxpayer and the Commis- 
sioner. At the present time all waivers are sent 
to the Commissioner for signature soon after their 
receipt from the taxpayer. This procedure, how- 
ever, has not always been followed in the past and 





1(In T. D. 3310, I-1 C. B. 248, the Commissioner required 
a return for a fiscal year ending in 1921 of a taxpayer who 
had before November 23, 1921, filed a return under the 1918 
act and who was “subject to additional tax for the same 
period under the Revenue Act of 1921.” This then raises 
the question as to whether the return filed by the taxpayer 
prior to the Act of 1921 was adopted by the Commissioner 
as the return under the Act of 1921, when the taxpayer was 
not subject to a greater tax under the Act of 1921.—Editor.) 
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I have been told that there have been cases such as 
the following: A taxpayer filed a waiver for a cer- 
tain taxable year when requested to do so by the 
Bureau. Later it developed that there was an ad- 
ditional tax due for that year. The taxpayer in 
some way discovered that the waiver was with the 
papers in the case but without the Commissioner’s 
signature. He thereupon wrote a letter to the 
Commissioner revoking the waiver, with the result 
that the Commissioner was barred from making 
the additional assessment. The ethics of such a 
practice may be somewhat open to question, but 
as before suggested there should be no criticism of 
the taxpayer who seeks to avail himself of the 
benefits of the Statute of Limitations after it has 
run in the ordinary way. 


Another Possible Effect of a Waiver 


The filing of a waiver may have another effect 
than extending the period in which an assessment 
may be made. Section 284(g) of the 1926 Reve- 
nue Act provides that if a taxpayer has, on or 
before June 15, 1926, filed a waiver in respect of 
taxes due for the taxable year 1920 or 1921, then 
any credit or refund resulting from the overpay- 
ment of the taxes for the taxable year 1920 or 1921 
shall be allowed or made if claim therefor is filed 
either on or before April 1, 1927, or within four 
years from the time the tax was paid. The effect 
of this provision of the law is to confer upon tax- 
payers the privilege of extending the period of limi- 
tation in respect of credits of refunds by filing a 
waiver on or before a certain date. It was at one 
time held by the Commissioner of Internal Reve- 
nue that a waiver to be effective must be accepted 
by the Commissioner. The Commissioner has since 
held, however, that the acceptance of a waiver by 
the Commisisoner is not necessary for the pur- 
pose of bringing a case within the provisions of a 
similar section of the 1924 Revenue Act, holding 
that the taxpayer has done everything required of 
him when he files the waiver within the prescribed 
time. 


In connection with this provision of the law con- 
sideration should be given to that section of the 
1926 Act which is so obscurely phrased that many 
tax practitioners consider it almost as incapable 
of being understood as the Einstein theory of rela- 
tivity. I refer to Section 1106 (a), which reads as 
follows: 


“The bar of the statute of limitations against the United 
States in respect of any internal-revenue tax shall not only 
operate to bar the remedy but shall extinguish the liability; 
but no credit or refund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. The bar of the 
statute of limitations against the taxpayer in respect of any 
internal-revenue tax shall not only operate to bar the remedy 
but shall extinguish the liability; but no collection in respect 
of such tax shall be made unless the taxpayer has underpaid 


the tax.” 

Considering again the case of a taxpayer with a 
fiscal year ending January 31, 1921, if such tax- 
payer had paid its tax in installments as due, the 
last installment would have been paid on January 


(Continued on page 356) 
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EGULATIONS 70, in interpretation of the Fed- 
Rea estate tax provisions of the Revenue Act of 
1926, were released on September 24. In the 
main, the regulations are explanations of the statute, 
without any unexpected interpretations. However, 
some changes have been made that are not a definite 
reflection of the express terms of the statute, which cut 
the rates approximately in half and increased the spe- 
cific exemption from $50,000 to $100,000 in the case 
of estates of decedents dying after February 26, 1926. 
The Treasury Department takes the position that 
credit on the estate tax for a gift tax paid by the 
decedent upon the same transfer and the same property 
as to which the estate tax applies may be taken only 
in the cases of estates of persons dying after the effec- 
tive date of the Act of 1924 and prior to the effective 
date of the Act of 1926. To illustrate, suppose that 
in 1925 a person made a gift of property to his son 
amounting to $200,000. A gift tax return was filed 
March 15, 1926. On April 1, 1926, the person died. 
The gift was made within two years of the deced- 
ent’s death, was in excess of $5,000, and under the 
Act of 1926 is conclusively deemed to have been 
made in contemplation of death. Hence it is also 
subject to the estate tax. 

Under the Act of 1924 the estate would have been 
entitled to credit on account of the gift tax paid, 
but since the decedent died after the Act of 1926 
went into effect, no such credit is allowed under 
the new regulations. Possibly the omission of a 
provision which would have allowed the estate in 
the above case credit for the gift tax was intentional, 
and not unintentional as contended by some. This 
is particularly true in view of the fact that in the 
example above the estate is entitled to a credit for 
state inheritance taxes up to 80 per cent of the 
Federal estate tax, whereas it would not have re- 
ceived this increased credit had the decedent died 
prior to February 26, 1926. However, the reason 
for omitting the credit for gift tax is obscure, for the 
increased state inheritance tax credit obviously is 
not a substitute for the gift tax credit. The result 
of this omission in the Act of 1926 is that certain 
estates did not have their taxes reduced by. the 
Act of 1926, though the general impression obtained 
through the public press is that all estates received 
a reduction. 

Property Appraisals 

The prior regulations provided that live stock, 
farm machinery, harvested and growing crops of an 
aggregate value of $2,000 or more, should be ap- 
praised by one or more competent and disinterested 
appraisers, who should be first duly sworn to 
appraise such property, and that the itemized ap- 
praisal, verified under oath, should be filed in dupli- 
cate with the return on Form 706, together with 
the executor’s affidavit as to the completeness of 
the itemized list and of the disinterested character 


The New Federal Estate Tax 
Regulations 






and qualification of the appraiser. The new regula- 
tions prescribe that only live stock, farm machinery, 
harvested and growing crops should be itemized 
and the value of each item separately returned. 
However, for purposes of substantiating the values 
placed upon such property in the return by the 
executor, an appraisal may be advisable, which 
appraisal could be used if the Department ques- 
tioned the value as returned. 

The provisions relating to transfer intended to 
take effect in possession or enjoyment at or after 
death, present a situation not previously covered. 
Where the decedent “reserved” out of the property 
transferred a definite annuity and the income from 
the property was indefinite or undeterminable, or 
the property was non-income bearing, there is to 
be included in the gross estate that portion of the 
value of the property transferred equal to the cap- 
italization of the annuity at 4 per cent. - However, 
the portion to be so included is not to exceed the 
entire value of the property at the date of the de- 
cedent’s death. To illustrate: The decedent trans- 
ferred a farm valued at $25,000 to his son, the in- 
come from the farm being uncertain and indefinite. 
The son agreed to pay to the decedent $1,000 during 
the decedent’s lifetime. Capitalizing the annuity 
of $1,000 at 4 per cent, a fund which will yield the 
required amount, is determined to be of the value 
of $25,000. It is stated that there should be included 
in the gross estate on account of the transfer $25,- 
000. However, if the value of the farm was only 
$20,000, the amount to be included in the gross 
estate is only $20,000. Note that this new provision 
in the Regulations applies only to the case where 
the annuity is “reserved” out of the property trans- 
ferred. If there had been an absolute transfer of 
the property in return for an agreement on the-part 
of the transferee to pay a definite annuity, then the 
above provision would seem not to apply. 

As in the prior regulations, provision is made that 
where property was transferred by the decedent, 
who reserved a power to alter, amend or revoke the 
transfer, and such power was relinquished in con- 
templation of death, the value of the property 
should be included in the gross estate. In addition 
the new regulations provide: “The relinquishment 


‘of any such power not admitted or shown to have 


been in contemplation of death is deemed and held 
to have been made in contemplation of death within 
the meaning of the statute if such power was relin- 
quished within two years prior to the decedent’s 
death, but after the enactment of the Revenue Act 
of 1926, without an adequate and full consideration 
in money or money’s worth to the extent that the 
value of the interest of any one beneficiary affected 
at the time of the decedent’s death exceeded $5,000 
and such excess should be included in the gross 
estate.” This latter provision is added because of 














the new provision in the statute respecting pre- 
sumptions as to contemplation of death. 


Transfers by Decedent in His Lifetime 


In accordance with a new provision in the Act of 
1926, the executor is required to return for tax all 
transfers made after the effective date of the Act 
of 1926, and made within two years prior to death, 
to the extent that the value of the transfer to any one 
person is in excess of $5,000 even though the trans- 
fer is not admitted to have been made in contem- 
plation of death. The entire value of the transfers 
should be disclosed in the return, but the entire 
value of the transfer is not subject to tax. To illus- 
trate: The decedent died April 15, 1926, having 
transferred on March 1, 1926, a farm to his son A, 
and certain shares of stock to his son B. The value 
of the farm as of the date of decedent’s death is 
$20,000, and the value of the stock at that date is 
$30,000. Both transfers should be listed on the re- 
turn and the entire value of the trarfsfers disclosed. 
However, the taxable portion of the value of the 
transfers will be $15,000 and $25,000, respectively, 
that is, the value of each transfer in excess of $5,000. 
This makes it clear there is a $5,000 exemption with 
respect to each transfer. However, the above re- 
quirement applies only to transfers within two years 
of death which are not admitted or not shown to 
have been made in contemplation of death. Pre- 
sumably to avoid one question as to the constitu- 
tionality of this provision, it was made to apply only 
to such transfers made after-the passage of the Act 
of 1926. The above provisions should not be con- 
fused with the provisions relating to transfers 
shown to be in contemplation of death. For exam- 
ple, if the transfers in the illustrations above had 
actually been made in contemplation of death, they 
would have been taxable upon their entire values of 
$20,000 and $30,000, respectively. 


Taxation of Insurance Proceeds 


New provisions relating to the taxing of insur- 
ance proceeds payable to beneficiaries other than the 
estate express the Department’s interpretation of 
the effect of the United States Supreme Court de- 
cision in the case of Lewellyn v. Frick, and read: 


“All insurance in excess of $40,000 receivable by beneficiaries 
other than the estate must be included in the gross estate of 
any decedent dying after the effective date of the Revenue Act 
of 1918, except that where the decedent died subsequent to the 
effective date of the Revenue Act of 1918, but prior to the 
effective date of the Revenue Act of 1924, the proceeds on 
insurance policies taken out by him upon his own life payable 
to beneficiaries other than to or for the benefit of the decedent’s 
estate, are not includable in the gross estate if the beneficiary 
receiving the proceeds became such prior to the effective date 
of the Revenue Act of 1918, and thereby acquired, prior to 
the effective date of the Revenue Act of 1918, a vested interest 
in the proceeds of the policy under the State law governing 
the rights or interest of the beneficiary. 


“Insurance payable to beneficiaries other than the estate, 
need not be included in the gross estate of a decedent who 
died before the effective date of Title IV of the Revenue Act 
of 1918, but where, subsequent to September 8, 1916, such a 
decedent assigned a policy of insurance payable to or for the 
benefit of his estate, or caused it to be made payable to a 
specific beneficiary in contemplation of or intended to take 
effect in possession or enjoyment at or after his death, the 
entire proceeds should be included if such assignment or change 
in beneficiary did not amount to a bona fide sale for a fair 
consideration in money or money’s worth.” 
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The effect of this provision in the regulations is 
to apply the decision in the Frick case only to cases 
where the decedent died prior to the effective date 
of the Act of 1924. Apparently the reason for not 
applying the decision under the Acts of 1924 and 
1926 is because of the retroactive provisions con- 
tained in Section 302 (h) of those Acts which were 
not contained in the prior Acts. It is noteworthy 
that the decision in the Frick case is taken as ap- 
plying only to cases where the beneficiary receiving 
the proceeds was designated as beneficiary prior to 
the effective date of the Act of 1918. For example, 
though the decedent died while the Act of 1921 was 
in force the insurance proceeds are not exempt if 
the policy was taken out and the beneficiary was 
designated while the Act of 1921 was in force. The 
same is true under the new regulations where the 
decedent dies while the Act of 1924 or the Act of 
1926 is in effect. The fact that the beneficiary was 
designated prior to the effective date of the particu- 
lar Act in force when the decedent died is not alone 
sufficient, so the Department thinks, to exempt the 
insurance proceeds payable to a beneficiary. 

The regulations governing appeals and hearings 
in estate tax cases, claims for refund and liability 
for the tax conform closely to the requirements as 
provided by the statute. : 


Fiduciary May Sign a Valid Waiver of 
Statute of Limitations 
FIDUCIARY who has given notice to the Com- 
missioner that he is acting in a fiduciary capac- 
ity as provided in Treasury Decision 3863! may 
execute a valid waiver of the statute of limitations 
upon the assessment of any tax due from the person 
or estate for whom he acts, according to an opinion? 


by A. W. Gregg, General Counsel of the Bureau of 
Internal Revenue. 


“All of the powers conferred by other provisions of the 
statute upon a taxpayer are made applicable by Section 281 
to a fiduciary. Among other powers which he assumes is the 
power conferred by Section 278 (c) to agree with the Com- 
missioner to an assessment of the tax after the expiration of 
the statutory period of limitation. 

“While it is true that in some states a fiduciary is, in general, 
prohibited from waiving the statute of limitations, it is not 
believed this fact prevents a fiduciary under authority of 
Section 281 from entering into an agreement with the Com- 
missioner as provided in Section 278 (c). The taxing statute 
is a Federal statute and any limitation upon the assessment 
and collection of the tax thereunder is by virtue of its own 
provisions. Congress in providing for a limitation of time 
upon the assessment of taxes imposed by it can attach to the 
concession such limitations and restrictions as it sees fit. 
A Federal statute authorizing the relinquishment by fiduciaries 
of certain rights or defenses conferred by the same or another 
Federal statute must control over any State law limiting in 
general the power of executors or other fiduciaries. (Tennes- 
see v. Davis, 100 U. S., 257.)” 


1Bull. V-20-10. 
2G. C. M. 579: V-37-290. 





Limitation Upon Assessments.—Subdivision (c) of Sec- 
tion 280 of the Revenue Act of 1926 construed in connection 
with Subdivision (b) (1) of the same section means that the 
one year additional period prescribed in Subdivision (b) within 
which assessment may be made against the transferee shall 
be reckoned from the date of the expiration of the period 
within which an assessment might be made against the tax- 
payer, even though the taxpayer is deceased, or, in the case 
% 2 ee, has terminated its existence.—G. C. M. 586; 
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Attitude of the Board of Tax Appeals 


in Special Assessment Cases 
Part Il. What Is Not an Abnormal Condition 


By Harry FrRIEDMAN* 


HE Board has made definite rules as to 

what does not constitute a ground for special 

assessment. For example, inadequate salaries is no 
basis for special relief under Section 210 of the Reve- 
nue Act of 1917 because that section applies only where 
invested capital cannot be satisfactorily determined. 

Efficient operation of a corporation resulting in a 
turnover of its capital far in excess 
of the average turnover does not re- 
sult in an abnormal condition. United 
Shoe Store Company (2 B.T.A. 73), 
Cleveland & Western Coal Company 
(4 B.T.A. 80). While excess of turn- 
over in itself cannot be said to be 
an abnormality, it is however an in- 
dication that abnormal conditions may 
exist either through personal services 
of the officers or exceptional purchase 
or sales contracts, as in the Appeal 
of Rex Machinery & Supply Com- 
pany (supra). As a general proposi- 
tion the Board’s decision is correct. 
However, where, as in the Appeal of 
United Shoe Store Company (supra) 
the taxpayer’s turnover was nearly 
twice that of his competitors and that 
turnover was due to the “greater ef- 
ficiency in the use of his capital ob- 
tained by reason of the personal serv- 
ices of the stockholders” it would 
seem that an abnormal condition did 
exist. 

In the Appeal of the Chillicothe Bottling Company, 
the taxpayer was engaged in the bottling of soft 
drinks near an army cantonment. From July, 1917, 
to January, 1918, the population of Chillicothe in- 
creased considerably and soldiers numbering about 
40,000 enlisted men and officers were stationed at the 
camp. This greatly increased taxpayer’s business 
and in order to be in position to supply the army 
camp with ice, ice cream and soft drinks, the tax- 
payer, to comply with certain requirements pre- 
scribed by the military authorities, was forced to 
expend a large sum of money to install a new and 
complete distilling plant without any corresponding 
relief by way of appropriate deduction from gross 
income. The taxpayer also was required to install 
additional bottling machinery at a cost of approxi- 
mately $17,000.00. There is no finding of fact that 
the machinery acquired during 1918 was unproduc- 
tive after the war or that the apparent extraordinary 
profits during the year 1918 represented a realization 
in one year of the earnings of capital unproductively 
invested or employed throughout other years. _ 

If the taxpayer had established that the bottling 
machinery and other equipment were not of material 





*Of Miller & Chevalier, Washington, D. C. Part I published in 
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value to it after the war, it is not unlikely that the 
Board would have recognized this as an abnormality 
because the income of that year would have repre- 
sented a realization in one year of an exceptional 
profit without the taxpayer being permitted to re- 
cover the capital used in producing the income of 
that year. 

In the Appeal of the High Shoals 
Company (3 B. T. A. 305) the Board 
held that the use in the business of 
the corporation of water power facili- 
ties admittedly worth $350,000, but 
allowed in invested capital at only 
$50,000, did not create an abnormal 
condition. From the facts shown in 
the official report of the decision it 
would seem that the equities of this 
case were with the taxpayer. The 
taxpayer produced income with an 
asset worth seven times the amount 
for which it was allowed in invested 
capital, resulting in the corporation 
paying a tax on income earned with 
a capital uvon which a corresponding 
credit in invested capital was not al- 
lowed. If the real value of the water 
power were included in invested 
capital, the taxpayer would have had 
an additional excess profits credit of 
$30,000. Certainly Congress intended 
that there be no excess profits until 
a reasonable return has been allowed 
on the capital actually used in the business. Of course, 
the exclusion of the additional value was proper under 
Section 326, but if that is the test, when could there 
be an abnormality of capital or income? It is only in 
cases where the application of Section 326 creates an 
abnormality resulting in exceptional hardship that tax- 
payers have need to apply for special assessment. 


The dissenting opinion of Mr. Trammell in that 
case sets out the principles which should govern. 
An extract from that opinion is quoted below: 


“As an illustration, take the case of a corporation which 
had patents of a recognized value of $10,000,000 but which 
it had developed in its business at a cost of $10,000. Under 
Section 326 it can include in invested capital only the $10,000, 
which is the cost of development and acquisition of the 
patents. Yet, if the patents when acquired had an actual 
value of $10,000,000 it seems to me that it would be per- 
fectly clear that an abnormality in capital existed and that 
an exceptional hardship would be placed upon such a tax- 
payer if the excess profits credit were allowed it upon the 
basis only of cost of acquisition of such patents. If such 
a situation is not an abnormality in capital, or if the case 
of a taxpayer having in its business capital assets which it 
cannot include in invested capital due to the operation of 
Section 326 does not present an abnormal situation affect- 
ing capital as contemplated in Section 327, I do not know 
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of any case or set of facts which constitutes an abnormality 
in respect to capital.” 


The conclusions reached by Mr. Trammell are 
amply supported by the legislative history of Sec- 
tions 327 and 328, Revenue Act of 1918, extracts 
from which are quoted in his opinion. This legisla- 
tive history shows conclusively that the Senate in an 
amendment to those sections intended relief in a 
case where the invested capital is materially dispro- 
portionate to the net income as compared with rep- 
resentative corporations engaged in a like or similar 
trade or business because “there are excluded from 
the invested capital, as computed under the pro- 
visions of Section 326, intangible assets of recog- 
nized and substantial value built up or developed 
by the taxpayer.” This Senate amendment was ac- 
cepted by the House, with the consolidation of the 
cases differentiated in the amendment into a single 
class of cases. 


Nothing could be clearer than that Congress in- 
tended relief in cases similar to that of the High 
Shoals Company. It is hoped that the Board will 
ultimately follow the dissenting opinion of Mr. 
Trammell rather than its decision in the High Shoals 
Company case. 

The Appeal of Morris & Company (1 B. T. A. 704) 
is another decision which is based upon the same 
theory that was applied in the Appeal of the High 
Shoals Company. In the Morris appeal the corpora- 
tion reorganized after March 3, 1917. In the re- 
organization it acquired valuable good will and 
trade names which, because of the provisions of 
Section 331 were not includable in invested capital. 
The Board in its opinion states that: 

“It cannot be consistently said that the statute excludes 
the item from invested capital and at the same time treats. 


such exclusion as so abnormal as to be the ground for 
relief by special assessment.” 


This language would seem to indicate that 
wherever anything is expressly excluded from in- 
vested capital the use of that asset in the business 
would not create an abnormality. Such construction 
would defeat the letter and spirit of the special re- 
lief sections. 


Congress expressly excluded “borrowed money” 
from invested capital; yet we know from the legis- 
lative history that it is intended to give relief in 
cases where borrowed money constitutes an abnor- 
mal condition. The Board itself seems to have rec- 
ognized borrowed money as an abnormality in the 
Saner-Ragley Lumber Company appeal. 

Another illustration of an abnormal condition 
caused by the strict application of the technical pro- 
visions of the law is in the case of low officers’ sal- 
aries. Congress permitted a deduction for “a rea- 
sonable allowance for salaries or other compensation 
for personal services actually rendered” where such 
compensation was paid or incurred during the tax- 
able year. In the Appeal of the Sol Frankel, Inc. 
(supra), all the salaries actually paid or incurred 
during the taxable year were allowed as a deduction. 
Yet the Board held that because the salaries paid 
were not equal to what should have been paid, based 
upon a comparison with the salaries paid by other 
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corporations doing a similar kind and volume of 
business, there was an abnormal condition entitling 
the taxpayer to special assessment. 


Congress established certain technical limitations 
on invested capital, set out in Sections 326 and 
331; and enacted further provisions,. Sections 327 
and 328, which require that when all the technical 
provisions, correctly applied, result in exceptional 
hardship, there shall be a reduction of the profits 
tax, on a showing that this hardship is due to ab- 
normal conditions affecting the income or capital of 
the corporation. In such cases, the tax computed 
under Section 328 is not based on technical invested 
capital at all. In other words, Congress enacted 
Sections 327 and 328 to give relief from the hardship 
of a disproportionately high tax caused by the cor- 
rect application of the technical provisions to con- 
ditions which are abnormal. 


It is thought that the Board will not continue to 
hold that a thing purposely excluded from invested 
capital under the technical provisions of the law 
cannot create an abnormal condition. 


Miscellaneous Situations 


Previous allowance by the Commissioner is not 
evidence of a right to special assessment. Taxpay- 
ers must remember that the Board tries.cases de 
novo. The proceeding before the Board, while desig- 
nated as an appeal is, in fact, a new and distinct pro- 
ceeding. Appeal of Chalmers Publishing Company (1 
B. T. A. 629), and Appeal of Youngstown Bread Co. 
(2 B. T. A. 402). 


Operation of a plant at double time is not an abnor- 
mality in invested capital or income. (High Shoals 
Company, supra). There was no showing that this 
was unusual in the business, or that due allowance 
was not made in computing net income for the extra 
depreciation sustained by reason of the operation of 
the plant at double time. 

A profit-sharing agreement with employees does 
not create an abnormal condition—Struthers Wells 
Company, Decision No. 1507 C. C. H. 

Sale of stock at a discount is not an abnormality. 
—Meads Company, Inc. (2 B. T. A. 864). 

Summarizing, it seems that the Board has held 
the following not to be abnormal conditions: 


1. Efficient operation of a business resulting in an excess 
‘of turnover over the average turnover in the business. 


2. The use in the business of a valuable intangible built 
up by the taxpayer, or by its predecessor if the transfer was 
made after March 3, 1917. 

3. Operation of a plant at double time. 

4. Sale of stock at a discount. 

5 


Profit sharing agreement with employees. 


Taxpayers Must Prove Negative 


It is not sufficient to prove the existence of an 
abnormality. After an abnormal condition is estab- 
lished, the taxpayer must prove that the tax is not 
high because the corporation earned a high rate of 
profit upon a normal invested capital, (De Brown 
Auto Sales Company 1 B. T. A. 896) and that fifty 
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per cent or more of its gross income was not derived 
on a cost-plus basis from Government contract or 
contracts made during the war period. Logan-Gregg 
Hardware Company (2 B. T. A. 647). The second 
head note to this case appears to contain a typo- 
graphical error which changes its meaning. This 
head note is as follows: 


“In a case decided on petition and answer, a corporation 
claiming special relief under the Act of 1918 on the ground 
of abnormality, may not rest its case on the mere allegation 
that invested capital and net income were affected by ab- 
normal conditions, but it must also show that it is not 
within the proviso of subdivision (d) of Section 327 making 
that subdivision inapplicable where the tax is high because 
the corporation earned a high rate of profit upon a normal 
invested capital, or where 50 per cent or more of its gross 
income was derived on a cost-plus basis from Government 
contracts or contracts made during the war period.” 


The first “contracts” in the last line of this head 
note should undoubtedly be in the singular—“con- 
tract.” The exception in Section 327(d) applies 
only to Government contracts and not to other con- 
tracts as might be inferred from the head note. 


Computation of Tax After Board’s Decision 


What happens after an abnormal condition is 
found by the Board? After the taxpayer has es- 
tablished an abnormal condition may it rest its case? 
Has it established a right to relief without proving 
comparatives? The Board has held that if an ab- 
normal condition is established and no comparatives 
proven, the case will be referred to the Commis- 
sioner for the application of special assessment. The 
decision of the Commissioner is final, no review 
being made by the Board. (National Casket Co. 
supra). This practice is an excellent one. In many 
cases it is too difficult and costly to prove compara- 
tives. There is one alternative—to subpoena the 
Commissioner to produce the comparatives. This 
procedure at this time merely results in delay be- 
cause the Commissioner has refused to answer sub- 
poenae issued by the Board pending the decision of 
the Court of Appeals for the District of Columbia in 
Blair, Commissioner, v. Oesterlein Machine Company. 
Should that case be decided against the Commis- 
sioner, the proof of comparatives will be a simple 
matter. 


If comparatives are proven the case will be re- 
ferred to the Commissioner for determination of the 
relief under special assessment. In such cases the 
recomputation by the Commissioner is not final but 
is reviewable by the Board under Rule 50. The 
rate established by the comparatives proven before 
the Board must be allowed by the Commissioner in 
the recomputation. (Viscose Co. supra). 


In conclusion, it is clear from the Board’s de- 
cisions in special assessment cases that as a general 
rule it does not hesitate to grant relief in cases 
where the facts establish an abnormality or the 
existence of the other grounds specified in the sta- 
tute. A few cases, such as High Shoals Company 
(supra) and Morris & Company (supra), in which 
the Board failed to recognize the fact that relief 
was intended by Congress in cases where a hard- 
ship is caused by the express exclusion from in- 
vested capital of an asset built up by the taxpayer 
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or the limitation of the value of assets acquired in 
a reorganization after March 3, 1917, appear to be 
exceptions to the general rule. 


Income of California Community Property 
Held Taxable to Husband 


HE effort of California taxpayers to obtain 

recognition of the California community prop- 
erty law for Federal income tax purposes has again 
met with defeat, on the latest occasion at the hands 
of the Board of Tax Appeals. 

The Board held that the decision of the Supreme 
Court in United States v. Robbins, which held that 
income from community property belonged to the 
husband and that the income from property acquired 
before 1917 was taxable under the Revenue Act of 
1918, had not been affected by later changes in the 
California code nor by Section 1212 of the 1926 
Revenue Act. 

After the Supreme Court’s decision in the Robbins 
case the California legislature in 1917 amended its 
community property law. It was the contention of 
the appellants before the Board that these changes 
gave the wife a vested interest in property acquired 
after 1917. The Board held to the contrary, since 
the husband under the statute still retains the man- 
agement, control and absolute power of disposition 
of personal property during his lifetime. The Board 
further held that Section 1212 of the 1926 Revenue 
Act is inapplicable. This section says in part: 

“Income for any period before January 1, 1925, 
of a marital community in the income of which the 
wife has a vested interest as distinguished from an 
expectancy, shall be held to be correctly returned 
if returned by the spouse to whom the income be- 
longed under the state law applicable to such marital 
community for such period.” 

The Board further said that the inheritance tax 
statute has no particular bearing upon the question 
before it; namely, as to whether a husband and wife 
may make a return for Federal income tax purposes 
of one-half the community income for any year. 
This decision was rendered in the Appeal .of D. 
Cerruti and twenty-one other appeals. 


Validity of Wisconsin Inheritance Tax 
Law at Issue Before Supreme Court 


WRIT of error has been filed with the Supreme 
Court of the United States for review of the 
judgment of the Supreme Court of Wisconsin, 
which affirmed a final order of the County Court of 
Milwaukee County imposing an inheritance tax on 
gifts made by Henry Vihlein during his lifetime to 
or in trust for his children and grandchildren. 
Plaintiffs in error, Herman A. Vihlein et al., claim 
that the statutes of the State of Wisconsin, pursuant 
to which an inheritance tax was imposed, are uncon- 
stitutional and void and in violaion of and repug- 
nant to Article 14 of the amendments to the Consti- 
tution of the United States in that they deprive the 
beneficiaries of the estate and the executors of their 
property without due process of law and deny to 
them the equal protection of the laws. 
















Ownership of Accountants’ 
~ Working Papers 


First Court Decision to Establish Rights of Possession 


business world, and a pioneer in the field in- 

volved, was rendered by the Superior Court, 
Suffolk County, Massachusetts, in Ipswich Mills v. 
William Dillon, et al., a case in which the rights of 
possession of working papers of a firm of account- 
ants was at issue. 

Following an audit of its books by an agent of 
the Income Tax Unit, as a result of which $333,- 
700.26 in additional taxes for the years 1916 to 1919, 
inclusive, the plaintiff employed the defendants to 
review or “audit” the field agent’s report. <A spe- 
cial report anent the “invested capital” of the com- 
pany was among the special studies of the plaintiff’s 
financial condition made by the defendants. The 
report pointed out errors and erroneous conclusions 
in the revenue agent’s findings, and indicated that 
instead of an additional assessment, a refund of 
$44,000 was due under one set of possible circum- 
stances, and at the most no more than additional 
payment of $13,242 would be required. Eventually 
a determination favorable to the plaintiff was ob- 
tained, whereby the additional assessment of $111,- 
307 was wiped out and refunds for the years 1917, 
1918, and 1919 of $200,000 were granted, which, with 
interest, has resulted in payments from the Govern- 
ment amounting to $298,690.60. 

In the latter part of 1925, a member of the defend- 
ant firm had a dispute with the treasurer of the 
plaintiff over some transactions of the corporation, 
and as a result the stockholders selected another 
firm of accountants “as auditors for the current 
year.” 

Later the revenue agent who made the two pre- 
vious audits appeared at the plaintiff’s office to make 
an examination of its Federal income and excess 
profits returns for the years 1922, 1923 and 1924. 
The revenue agent was sent by the plaintiff to the 
defendants to find and examine the defendants’ 
“work sheets” relating to the revaluation of the 
plaintiff's assets and certain “adjusted inventories” 
developed in the work on the tax case. The defend- 
ants refused the revenue agent access to these 
papers. Thereupon suit was brought to gain pos- 
session of what the plaintiff considered its own 
property. 

Following a recitation of the transactions up to 
the time of demand by the plaintiff of the papers, 
the opinion of the Court says: 

“T find that the term ‘work sheets’ means papers on which 
original compilations, computations and analyses are made by 
accountants which later are gathered together in a summary 
form and the figures rendered in the schedule, exhibit, report 
or return upon which the accountant is working. I further 
find that under the Federal statutes and regulations adopted 
thereunder by the Commissioner of Internal Revenue, a revenue 
agent designatd to examine a taxpayer’s return may require 
the production of any work sheets explanatory of the figures 
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contained in the return and the attendance of any person 
although not an officer or employee of the taxpayer having 
knowledge in the premises. 

“The defendants contended that there was a trade usage 
or custom in 1922 and thereafter whereby an accountant’s 
work sheets are the property of and are retained by the 
accountant and never permanently surrendered by his client. 
The only evidence of usage or custom was the testimony of 
the defendants themselves, and I am unable to find from their 
testimony that there was a general usage or custom in relation 
thereto which the plaintiff knew or ought to have known so 
as to affect the contractural relations of the parties. 

“At the hearing the defendants produced in court all of the 
papers in their possession described generally in the second 
paragraph of the bill of complaint. Such papers were examined 
by the parties, grouped and initialed as hereinafter described, 
and impounded awaiting the final decision of the case. The 
papers so grouped are as follows: ‘A’—papers that originated 
in the plaintiff’s office or in the office of its selling agents or 
of some one associated with them, including papers relating 
to 1917 Federal tax returns of plaintiff. ‘B’—copy of amended 
Federal tax return of the plaintiff for 1918 and certain papers 
(not work sheets) relating thereto. ‘C’—copies of tentative 
and amended Federal tax returns of the plaintiff for 1919 with 
work sheets and correspondence relating thereto. ‘D’—papérs 
including work sheets relating to the revaluation of the plain- 
tiff’s plant assets. ‘E’—the defendants’ work sheets relating to 
their July, 1922 report. These papers, save some relating to 
the July, 1922 report, were in existence and are covered by 
the March-April, 1922 transaction. They are specifically the 
papers grouped and initialed ‘B,’ ‘C,’ ‘D’ and ‘E.’ 

“In respect to all of the foregoing work, the defendants 
were under employ as accountants—auditing, checking up and 
verifying, and making a research for the original costs of the 
plaintiff's plant assets then in use and applying depreciation 
figures decided upon by the directors with respect to the differ- 
ent classes of property. It was work of a character requiring 
accounting skill and experience, and good judgment in reaching 
sound and dependable conclusions where original entries were 
obscure or vouchers missing. It was fully paid for by the 
plaintiff. The information gained by the defendants was con- 
fidential. By fair implication the information gained by the 
defendants and compiled on the work sheets and even the paper 
itself is the property of the plaintiff. If the defendants have 
any interest in the papers and the information there gathered, 
it is solely for the purpose of defending the integrity of their 
work, and goes no farther than suitable protection against the 
destruction or alteration of such papers and not to a superior 
right to the possession thereof. 

“The papers marked ‘F’ relating to the so-called ‘tax case’ 
—meaning by that term the steps taken by the defendants 
subsequent to the Schuyler Dillion talk with Treasurer Leonard 
to contest the additional assessments resulting from the Harris 
report and to assert the plaintiff’s right to substantial refunds 
—stand on a somewhat different footing. The defendants acted 
not merely as accountants but as attorneys in fact for the 
plaintiff and as experts in Federal tax questions, requiring not 
only skill in accounting but knowledge of the Federal tax laws 
(statutes and their interpretations), rules and regulations of the 
Tax Department, Treasury decisions and familiarity with their 
application. They worked independently of the plaintiff, relying 
on it and its attorneys merely for the conference and advice 
on problems encountered in their work. The bills for assist- 
ants, clerks, travel and other incidental expenses amounting to 
over $11,000 are some evidence that they were not employed 
merely as accountants for the solution of some particular 
problem of the plaintiff but rather professionaly as a lawyer 
is employed in the preparation and presentation of his client’s 
case before an appropriate tribunal. The defendants employ- 
ment by Leonard in the tax case and. the conduct of the 


© cf pw 


ot 


mrtotes oo A 8 oe | 8 8 te et OD OOM OD Oct om wn Ot” DW 


anaes a ae bec ee AO hee of 








i TE all 


sv 


weeny Vv se 


“so owe SS eo te 


ess we ww FF Oem Ee OS ee 


oO = Om &§ (YS VS Fm CD eee 


= 


ve, 
= 


ORR DOWD etr OD eN WM LW 


ee 


arRnm 


lo 


@ 
















October, 1926 


parties relative thereto puts beyond dispute that the defendants 
were to use all their skill and energy in accomplishing certain 
concrete results, namely, the abatement of the assessment and 
refunds of taxes already paid working along lines not laid 
out for them by the plaintiffs, but chosen independently by 
the defendants as best suited to accomplish the ends sought. 

“The defendants do not in their answer specifically claim 
a lien save that they allege that the plaintiff is unlawfully 
trying to get possession of, secretly or otherwise, copies of 
abstracts without making payment as the plaintiff has agreed 
to do. During the hearings, however, the defendants claimed 
a lien on the papers in issue for the unsettled balance of the 
compensation alleged to be due them from the plaintiff for 
their personal services in the tax case. Upon all of the evi- 
dence, I find and rule that the defendants have no lien upon 
such papers for such balance, if any. No evidence was offered 
with respect to the value of their services in the tax case, 
and I make no finding with respect to the same. 

“Upon all of the evidence, I find and rule that the plaintiff 
is the owner of the papers and the contents thereof now in 
the custody of the court and grouped and initialed ‘B,’ ‘C,’ ‘D’ 
and ‘E’ and entitled to the immediate possession thereof, save 
that prior to the delivery of the same to the plaintiff, the 
defendants may take and preserve such photostatic copies of 
said papers or any of them as they may deem proper or in 
the alternative they may require of the plaintiff a bond in 
the penal sum of $10,000 that said papers shall be preserved 
and not destroyed without the written consent of the defend- 
ants and that they shall be available and may be examined and 
used by the defendants should any. question be raised of the 
integrity of the defendants’ work in connection therewith. 
I further find and rule that with respect to the papers grouped 
and initialed ‘F, the plaintiff has a joint interest with the 
defendants in the contents of the papers so gathered and 
produced by the defendants and the right to have the same 
preserved and used solely for its benefit and the right at all 
reasonable times to examine and use the same and to make 
photostatic copies thereof, and to exhibit the said papers and 
other data and memoranda in relation to the plaintiff’s tax 
return and to take same or any of them temporarily from 
the custody of the plaintiff for such examination and use, 
first delivering to the defendants a bond in the penal sum of 
$10,000 that said papers or any of them so taken from the 
custody of the defendants shall be protected and preserved and 
safely returned to their custody. 

“Let a final decree issue that the papers impounded and 
marked ‘A’ be delivered forthwith to the plaintiff; that the 
papers impounded and marked ‘B,’ ‘C,’ ‘D’ and ‘E’ be delivered 
to the plaintiff, the defendants being first permitted to take 
such photostatic copies thereof as they may deem proper, or 
in lieu thereof to demand of the plaintiff a bond as herein- 
before set forth; and that the papers impounded and marked 
‘F’ be redelivered to the defendants to be preserved and held 
by them for the joint use of the plaintiff upon the terms here- 
inbefore set forth.” 


Florida Seeks to Initiate Test of Estate 
Tax Law in Supreme Court 


HE question as to the right of the State of 
Florida to start action in the United States Su- 
preme Court to test the validity of the Federal estate 
tax law will probably be decided in October. If 
the Supreme Court rules to the contrary, the effect 
will be that suit must be initiated in a lower court. 
The paragraph in the Federal estate tax providing 
for a rebate of not to exceed 80 per cent of the 
Federal inheritance tax in all cases where an estate 
or inheritance tax is paid to a state is the provision 
against which the legal attack is principally directed. 
The constitutional amendment adopted by Florida 
prohibiting the levy of an inheritance tax was de- 
signed to be a means of stimulating immigration of 
wealthy individuals into that state, but the rebate 
provision of the Federal estate tax law renders the 
Florida exemption practically futile as a tax-dodging 
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measure. Tax-shy individuals can obtain little ad- 
vantage from establishing a residence in Florida as 
long as the present Federal law is in effect. Florida 
interests therefore contend that the Federal estate 
tax is a measure drawn primarily to protect the 
inheritance tax laws of the states where levied rather 
than for the purpose of providing needed revenue. 

The first step to contest the Federal law was 
taken on May 25 when Governor John W. Martin, 
of Florida, issued an executive order directing the 
Attorney General of the state to institute the neces- 
sary proceedings in the Supreme Court of the United 
States to contest the objectionable provision of the 
Federal revenue law. On June 1, Attorney General 
John V. Johnson, in open court, filed and presented 
a motion to be allowed to file an original bill of 
complaint against Secretary of the Treasury An- 
drew W. Mellon and Commissioner of Internal Rev- 
enue David H. Blair. 


This proposed bill of complaint asks that the 
Supreme Court shall, first, hold the inheritance tax 
provision of the Revenue Act of 1926 to be a viola- 
tion of Section 8, Article 1, of the Constitution of 
the United States, and, second, grant to the State 
of Florida an injuncion restraining Secretary Mellon 
and Commissioner Blair from collecting the Federal 
inheritance tax from the decedent’s estates in Florida 
and from taking any steps looking to the enforcement 
in Florida of the objectionable section of the revenue 
law. 


The Supreme Court promptly issued a rule directed 
to Secretary Mellon and Commissioner Blair requir- 
ing them to show cause why the State of Florida 
should not be allowed to file its proposed bill of 
complaint, and this rule is returnable to October 4. 


Board Decision .Involving Profit on Sale 
of Stock Raises Question 


NQUIRY has been made as to whether the de- 

cision of the Board of Tax Appeals in the Appeal 
of V. J. Bullert, involving assessment on the sale 
of stock, is in conflict with Regulations. 


While the regulations require that, upon the sale 
of stock from lots purchased at different dates and 
at different prices when the identity of the lots can 
not be determined, the stock sold shall be charged 
against the earliest purchases of such stock, the 
Board of Tax Appeals has held in the case above 
mentioned that under such circumstances the aver- 
age cost per share of all the stock acquired, rather 
than the actual cost of the corresponding number of 
shares first purchased, is the property basis for com- 
puting gain or loss. The exact scope of this de- 
cision, however, must be considered in view of the 
apparent uncertainty as to the facts. The Com- 
missioner himself employed an average cost, based, 
however, upon the ownership of a substantially 
greater number of shares than that found by the 
Board. It was assumed that some of the stock was 
acquired under rights to subscribe and that other 
stock was received as a stock dividend, and the use 
of the average cost may be attributable to the rules 
appplicable under these circumstances. The state- 
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ment of facts permits the inference that the entire 
holdings of the taxpayer were acquired by a single 
purchase, with subsequent additions by the exercise 
of rights and by dividénds. The opinion of the 
Board states, “in the circumstances, we think the 
Commissioner was right in theory,” thus suggesting 
that perhaps the difference in the result was due 
not te any intention to deny the rule of the regula- 
tions, but to the conclusion that the rule in question 
was not applicable to the evidence presented. 

A somewhat similar question was involved in the 
later decision of the Board, Appeal of D. R. Cowden, 
but this involves the effect of a stock dividend upon 
cost per share, which is subject to different con- 
sideration. 


Up to the present time, the Commissioner has 
not indicated whether or not he will acquiesce in 
these decisions of the Board. Until he does so, the 
regulations will continue to govern the action of 
the Bureau of Internal Revenue. 


As to the possibility of an amendment of the regu- 
lations by the Commissioner or of the further 
application of this decision by the Board to analog- 
ous cases, it is, of course, only subject to specula- 
tion. It would, however, appear that the decision in 
question is not a decisive rejection by the Board of 
the rule of the portion of an aggregate of stock 
acquired at different prices, the Board may further 
examine the question and reach a diffeernt result. 
It would appear reasonable to expect that until such 
a clear decision is rendered, the Bureau will con- 
tinue to apply the present regulations. The argu- 
ments for and against the rule of the regulations 
are so evenly balanced that an opinion as to which 
rule ought eventually to prevail would be hazardous. 


Decision by Supreme Court Sought in Case 
Involving a Corporate Distribution 


N behalf of the Commissioner of Internal Reve- 

nue the Department of Justice has filed a brief 

in opposition to a petition for a writ of certiorari 
filed in the case of Langstaff v. Lucas, Collector. 

The issue involved is whether the assessment of 
the normal tax rate on what was computed to be the 
gain to the stockholders arising through the disso- 
lution of a corporation which transferred its assets, 
including its surplus, to a partnership composed of 
its former stockholders, was a proper assessment 
under the law. George Langstaff and Augusta 
Langstaff owned all the stock of the corporation, 
but for the purpose of complying with the law of 
Kentucky a small number of shares stood in the 
names of two other persons. 

The Commissioner of Internal Revenue took the 
view that under the Revenue Act of 1918 the trans- 
action was a liquidating distribution of the assets 
and to the extent of the surplus so distributed 
created taxable income for the year 1919. The pe- 
titioner for a writ of certiorari contends, first, that 
the transaction did not result in taxable income 
and, second, that if it did so result, the distribution 
to the extent of the surplus was a dividend and not 
subject to the normal tax as well as the surtax. 
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The District Court, Western District of Ken- . 


tucky, in a decision rendered on November 11, 1925, 
held that the receipt by the partnership of the assets 
of the corporation on its liquidation in 1919 under 
an agreement that the assets, including the surplus, 
should be continued in use by the partnership with- 
out any distribution of the surplus whatever until 
the firm should be dissolved, was a distribution of 
assets in liquidation and was taxable to the stock- 
holders for 1919 at the normal tax rate to the extent 
of the surplus. The court in its opinion stated that 
a dividend, as distinguished from a liquidation divi- 
dend, “is a return upon the stock of the stockhold- 
ers, paid to them by a going concern without reduc- 
ing their stock holdings, leaving them in a position 
to enjoy future returns upon the same stock.” 


Revenue from Taxes in Germany Larger 
Than Receipts a Year Ago 


NDICATIONS that German public finances are 

still progressing satisfactorily was given by the 
Treasury’s report for August showing a yield 130 
million marks more than in 1925. 

A part of the income tax is obtained by assess- 
ment at the source, and fluctuates with employment 
conditions. Income taxes from wages have risen 
steadily from 79 million marks in April to 93 million 
marks in August, which reflects improvement in 
employment. 

The yield of indirect taxes pledged for reparations 
amounted to 186,449,426 marks.in August, which is 
considerably more than one-twelfth of the whole 
year’s estimated yield of 1,907 million marks. 


Millions Lost Through Inadequate 
Interest Payments 
(Continued from page 342) 


The Treasury is attempting to read into law 
words which are not there. No authorities are nec- 
essary to establish that the courts will not tolerate 
such practice. Regardless of how just or fair in 
theory the Treasury’s position may be, the courts 
will follow the clear wording of the law. 

In the case of Girard Trust Company v. United 
States, decided March 1, 1926, the Supreme Court 
held that interest is a statutory provision, “and it 
is analogous to a suit in debt or covenant in which 
the contract specifically provides for payment of 
interest on the principal debt.” The limitation 
period for instituting suit would probably be con- 
trolled by Section 3494 of the Revised Statute, which 
reads as follows: 


“Every such suit shall be commenced within six years from 
the commission of the act and not afterward.” 


It is recommended, however, that all demands be 
made promptly and if payment is not made within 


a reasonable time, suit should be instituted at once. 


eel — OTB oo 


Octo 

























October, 1926 NATIONAL INCOME TAX MAGAZINE 


353 









Now that the vacation season is over, normal activity is being 
resumed in the various government departments. The Board 
of Tax Appeals has been concentrating effort to clear as many 

















S as possible of the cases in which hearings have been held 
r before resumption of new hearings in October. 
'? 
a There has been little adverse criticism of the regulations 
] issued by the Treasury Department governing installment sales. 
f Some complaint from real estate dealers that the regulations 
exclude a large portion of real estate sales on the deferred 
? payment plan from installment classification arises from an 
t erroneous belief that departure has been made from the 
t statutory definition of what constitutes initial payments. Sec- 
a tion 250 (d) of the 1926 Act provides that “ ‘initial payments’ 
means the payments received in cash or property other than 
- evidences of indebtedness of the purchaser during the taxable 
- period in which the sale or other disposition is made.” In the 
n To proposal of Senator Simmons of North Carolina, senior case of a sale or other disposition of real estate, the income 
minority member of the Senate Committee on Finance, to may be reported on the installment basis only if the initial pay- 
make a tax reduction of $560,000,000 has been described as ments do not exceed one-fourth of the purchase price. 
analogous to a proposal to declare cash dividends from a cor- _ Incidently the construction of “initial payments” as set out 
porate surplus that is represented not by cash but by invest- in the Act of 1926 is the same as that applied previously by 
r ment in capital assets. The surplus for the fiscal year ended the Treasury Department, excepting the provision, which is to 
on June 30 was $377,760,817 ; for the fiscal year ending June 30, the advantage of the taxpayer, that existing mortgages assumed 
1927, it is estimated to be at least $185,000,000. Adding these by the purchasers are not under the Act of 1926 included as 
figures together, Mr. Simmons is quoted as arriving at the con- the equivalent of cash. 
e clusion that there is a fund available for present tax reduction 
e of $562,000,000. : ; k Polemics directed against the administration’s debt retire- 
0 However, those acquainted with Treasury operations tells ment policy have not gained any considerable general support. 
us that there is no such surplus. A large part of the so-called The proposal by Representative Martin B. Madden, of IIli- 
surplus which is credited as having existed at the end of the nois, that the payment of interest by foreign nations on war 
a last fiscal year has already been applied to debt retirement. debts be applied to tax reduction has been met with the ob- 
Senator Simmons’ proposal to make a tax cut of $560,000,000 servation that much of the interest is in reality merely 
t would, accordingly, result in a large and very embarrassing nominal, since the refunding of debts has in effect been a can- 
n Treasury deficit which, of course, would not worry the party cellation of a large part of the principal. Yet the war debts 
n not in power. must be paid in full to holders of government bonds and 
in - ; therefore, it is contended, application of interest now being 
Should the Federal Government pursue its long established paid to tax reduction would to a large extent in fact con- 
policy of liquidating its indebtedness as rapidly as possible or stitute appropriation of principal to that purpose. 
s should it follow the leadership of the bankrupt countries of The extent of the cancellation under the various agree- 
: Europe? This question has been raised as an issue as a result ments is shown by the following table. The loans originally 
S of recent tax discussion. There are few in Washington in bore a rate of 5 per cent, but a reduction to 414 per cent was 
ec doubt as to the final answer. The consensus of opinion seems made at the time of the passage of the Debt Funding Act, 
to be that to prolong debt retirement is not only unwise, but and this in itself represented a considerable cancellation. Since 
poor economy, as the cost to taxpayers is increased by prolong- the later Liberty Loans were floated at a rate of 4.25 per cent, 
ing interest payments. According to this viewpoint, the eco- this rate is perhaps the fairest basis.on which to compute the 
nomic strength of the nation is increased as its fixed charges extent of the cancellation that has occurred. 
are reduced, and tax reduction at the expense of debt reduction 
is looked upon as sheer payment for votes out of the public PRESENT VALUES OF FUNDED DEBTS AT 
treasury. wan ee ie 425 PER CENT 
President Coolidge has expresse e desire to wait to see : 
how the present tax rates work out before making final con- (In dollars, 000 ee ee 
clusions as to what can be done toward further tax reduction. a Pr ie 
N If taxes are reduced now, when business returns are unusually a a. et ap “_ 
is one, revenue might be inadequate in a period of business a 4.25 per cent Percentage 
€ Despite the good cheer that is being disseminated, the greatly sy ed “ae eislameaal 
n reduced agricultural purchasing power from this year’s crops, Finland . 9.190” 7 413 19.3 
' and the declining trend of building activity are giving rise to - aera gaa ele , : ; 
. . tion i dictions as to economic conditions during the year Hungary ........-. 1,984 1,596 19.6 
aT alin ae 182,324 146,825 19.5 
d ; : 1S ll re a eee wr at 
t { In the third week of September stock market bulls made od naa 6,216 4.967 20.1 
it 14 «effective use of a rumor that corporations with large surpluses Catioaitan 123,854 91.964 25.7 
i@ would be impelled to increase dividend distributions on account Game 46.945 35,172 25.1 
h @ of the adoption by the Treasury Department of a policy of Belgium ........... 483 426 225.000 53.5 
»f more rigid enforcement of Section 220, providing for a 50 IS ss 4,230,777 1,996,509 52.8 
n per cent penalty in cases of accumulation by corporations of Yugoslavia ......... 66,164 20,030 69.7 
™ excessive surpluses for the purpose of preventing the imposi-  “Gyecae (pene 2 150.150 528,192 75.4 
1- 1m tion of the surtax on stockholders. Treasury Department of- a 7'321.066 3,073,815 58.0 
‘h ™ ficials state that the rumor had no foundation in fact. Cat kth... 4,715,310 3,788,470 19.7 
— : ! Grand’ Total. ...... 12,036,376 6,862,285 43.0 
Taxpayers and tax practitioners have had their patience It will be observed that for the continental debtors, com- 
- strained to the breaking point by the unprecedented delay in bined, the cancellation is 58.0 per cent; while for Great Britain 
! issue of the income tax regulations, and protests are beginning it is only 19.7 per cent. The cancellation of the aggregate 
to be made in pungent and picturesque phraseology. In spite of amount of the 13 debts works out at 43.0 per cent. 
ye “@ the pressure put upon us to let go with something on the order 
in @ of a Pat Harrison castigation, we still insist upon giving the . ; Yea ov : : 
> “@ 6Treasury Department the benefit of a doubt—it may have Whether President Coolidge’s tax policies will prevail at 








a perfectly good alibi. 





the next session of Congress is dependent upon the results of 
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the November elections, which few essay definitely to forecast. 
Some political seers consider it probable that the combined 
strength of Democrats and insurgent Republicans will, if 
there is concert of action ‘between them, be greater than that 
of the administration forces. But visions of such a lineup do 
not take into consideration the probable defection of conserva- 
tive Democrats, many of whom will be disposed to favor a 
cautious fiscal program such as that espoused by the President. 






The country’s prosperous condition during the past year is 
reflected in the revenue report of the Bureau of Internal 
Revenue for the fiscai year ended June 30, which shows in- 
come tax collections were $212,445,091.82 greater than in the 
preceding year, despite the lower income tax rates effective for 
the income tax payments due March 15 and June 15. Collec- 
tions from delinquent income taxpayers totaled $285,358,165. 
Taxes refunded on account of erroneous or illegal collections, 
including other than income taxes, amounted to $174,120,177. 
The cost of collection was $1.44 for each $100, compared with 
$1.44 for the prior year, or a reduction of 14.6 per cent from 
the previous year. 


A publication that may be of interest to many readers of 
the Natrona INcomME Tax MAGazINneE has been issued by the 
Federal Trade Commission entitled “National Wealth and In- 
come.” Of special interest, perhaps, to those concerned with in- 
come taxation is the chapter, “Personal and Corporate Income 
Reported to the United States Treasury.” This chapter is an 
analysis of Federal income-tax returns for the seven-year 
period, 1917-1923. An idea of the scope of the subject matter in 
this part of the report is given by the following subdivision 
headings: Distribution. of income among individuals paying 
Federal income tax; Sources of personal incomes; Distribu- 
tion of total income by sources and size groups; Territorial 
distribution of personal income; Income of corporations. 

The report, a book of 382 pages, may be procured from the 
Superintendent of Documents, Washington, D. C., at 50 cents 
per copy. 


The date of issue of regulations in interpretation of the in- 
come tax provisions of the Act of 1926 has again been deferred. 
Latest information is that the publication, Regulations 69, will 
not be released until October 15. 


Total tax collections by the Internal Revenue Bureau in 
August amounted to $92,645,746, which was a decline of about 


25 ‘on dollars from the revenue received during August, 
1925. 





A vigorous drive for back taxes is being made by the field 
force of the Bureau of Internal Revenue, which has contributed 
materially to the excellent showing made in revenue receipts 
during recent months. More than five million dollars in delin- 
quent taxes was collected during July. Discovery was made of 
10,694 cases in which no return had been filed and which 
yielded about $600,000 in revenue, and $800,000 was collected 
in additional taxes as the result of verification of the returns 
of 8,857 taxpayers. Collections from taxpayers who had 
ignored notices of additional tax amounted to $3,472,000 and in 
addition $512,000 was collected from miscellaneous tax delin- 
quents. 


Court Decisions 


Cause of Action—Where the only fact averment was 
the amount of the estate tax returned, the amount found by 
the Commissioner, and the amount determined on appeal to 
the Board of Tax Appeals, the taxpayer’s demurrer for fail- 
ure to state a cause of action was sustained, as the Commis- 
sioner’s finding does not constitute a prima facie case after 
the Board has reached a different result—Dist. Court of 
Pennsylvania in United States of America v. Rodenbough, 
Executor. 
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Community Property.—California Inheritance Tax Act 
of 1917 held to apply only to the State inheritance tax and 
not to the Federal estate tax. Accordingly, inclusion by the 
Commissioner of value of one-half interest in California com- 
munity property which passed to the wife on death of her 
husband, as well as value of one-half interest of which hus- 
band died seized, in gross estate for estate tax purposes was 
proper.—Decision of U. S. Dist. Court, E. D. of Michigan 
in Frazer et al. v. United States of America. 


Gifts, Taxation of—No portion of the value of an out- 
right bona fide gift as of the date of delivery can constitute 
taxable income in the hands of the donee.—District Court, 
S. D. of New York in Taft v. Bowers, Collector. 


Interest, Deductible—Interest paid by a corporation in 
1918, accrued for 10 years prior, is deductible though never 
charged on the books before 1918—Dist. Court W. D. of 
the Eastern District of Arkansas in Jungkind Photo Supply Co. 
v. Remmel, Collector. 


Interest on Deficiencies.—Interest upon a deficiency for 
a fiscal year ending in 1924 is collectible under Secs. 250 (b) 
and 304, Act of 1921, as the taxes for that year accrued 
under that Act.—District Court, W. D. of Kentucky in 
Kentucky Jockey Club v. Lucas, Collector. 


Partnership Income.—Where members of a partnership 
were in disagreement as to continuing doubtful accounts 
and one partner agreed to stand any loss that might occur, 
the firm was entitled to a deduction when the loss occurred. 
—U. S. District Court, E. D. of Pennsylvania’in Parrish v. 
Lederer, Collector. 


Liquidation Distributions.—(1) Where a partnership com- 
posed of former stockholders of a corporation received the 
surplus of the corporation on its liquidation in 1919 under an 
agreement that the surplus should be continued in use by the 
partnership without any distribution thereof whatever until 
the firm should be dissolved, the transaction was a distribu- 
tion of assets, and the surplus so distributed was taxable in- 
come for 1919, and if the regulations are to be construed as 


exempting such surplus from taxation, they are void to that 
extent. 


(2) There is a distinction between a dividend as generally 
understood and a distribution in liquidation, and the surplus 
assignable to a stockholder under circumstances set forth in 
(1) was such a distribution and the profit realized on the 
transaction was taxable—Circuit Court of Appeals, Sixth Cir- 
cuit, in George Langstaff v. Robert H. Lucas, Collector. 


Stamp Tax.—(1) An instrument executed by a member 
of a building and loan association upon receiving a loan on 
his stock was held not taxable as a bond under Schedule 
Al, Act of 1921, but was taxed under Schedule A5 as a note. 
(2) Only corporate obligations are taxable under Schedule 
Al, Act of 1921.—U. S. Circuit Court of Appeals, Seventh 
Circuit in Wilkinson v. Mutual Building and Savings Asso- 
ciation. 





Certificates of membership in a wheat growers associa- 
tion, which, according to the State Supreme Court, was a 
non-profit organization, were held not to be subject to stamp 
tax under Schedule A2, Acts of 1921 and 1924.—District 
Court of Kansas, Sec. Div., in Kansas Wheat Growers Ass'n, 
et al. v. Motter, Collector. 


Trusts, Taxation of.—A trust formed before the passage 
of an estate tax law, the grantor dying in October, 1919, 
having retained the right to alter or revoke, is taxable under 
the 1918 Act as a gift to take effect at or after death.—Dis- 
trict Court, S. D. of New York, in Farmers’ Loan and Trust 
Company, Trustee, v. Bowers, Collector. 
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Significant Decisions of the Board of Tax 
Appeals 


Bad Debts.—An order of the State Banking Department, 
without further evidence of worthlessness, is not sufficient to 
authorize a taxpayer to deduct from gross income securities 
held by it and charged off in pursuance of such orders.—Appeal 
of Farmers’ & Traders’ Bank. 


The availability of the defense of the Statute of Limitations, 
in and of itself it not a sufficient ascertainment of worthlessness 
to justify the charging off of a note as a bad debt—Appeal of 
Leo Stein. 

Contingent Liabilities—An amount in the nature of a 
reserve, set up by the taxpayer on its books, at the end of the 
taxable year, to cover liability accrued but undetermined in 
amount, arising under contracts to refund to policy holders, 
portions of premiums paid by them, held, not to be a proper 
deduction in computing net income for that year.—Appeal of 
Standard Marine Insurance Company. 


Gross Income.—In the case of an insurance company 
which retires from business and reinsures its policy risks, 
paying for such reinsurance an amount equal to the un- 
earned premiums on the policies, the net decrease in 
reserves for unearned premiums is properly to be included 


in computing gross income.—A ppeal of Underwriters of New 
York, et al. 


Stock received in 1919 as income for services rendered 
held to constitute income for that year.—Appeal of Jay N. 
Darling. 


The transfer by tenants in common of their undivided 
interests in a number of oil leases to a corporation in 
exchange for the capital stock of that corporation results 
in taxable income under Section 202 of the Revenue Act of 
1918.—A ppeal of Napoleon B. Burge and C. B. Burge. 


Where a mine is leased for a term equal to the life of the 
mine and the lessee makes certain improvements or does cer- 
tain development work and, subsequently and prior to the ex- 
haustion of the mine or termination of the lease, the lease is 
forfeited, the value of such improvements or development 
work is income on the date of the termination of the lease.— 
Appeals of Butler and .Saltonstall. 


A sale of securities by a corporation to another corporation 
resulting in a profit, although sold at an inflated value, re- 
sults in taxable income to the seller, notwithstanding that the 
two corporations are allied and have interlocking directorates. 
—Appeal of Farmers’ & Traders’ Bank. 

Net Loss Deductions.—In determining whether the net 
income for 1922 is in excess of $25,000 and the credit of 
$2,000 provided for by Section 236 (b) of the Revenue Act of 
1921 is to be allowed, the net loss provided for by Section 
204 (b) may not be deducted —Appeal of S. W. Bridges & Co. 

Insurance Company Deductions.—A foreign insurance 
company doing business within the United States is entitled 
to deduct, in computing its net income from sources within the 
United States, the cost of the reinsurance of risks -written 
within the United States, whether such reinsurance is effected 
within or without the United States—Appeal of Standard 
Marine Insurance Company. 

Inventory Valuation.—A partnership included in its in- 
ventory at December 31, 1919, certairi merchandise which was 
afterwards found to be worthless: Held, that the inventory 
may not be reduced by the amount of the goods discovered 
to be worthless in 1920.—Appeal of R. A. Bariley. 


Non-Taxable Gain.—The taxpayer corporation purchased 
476 of its own bonds in 1919 at less than the issue price. Held, 
that it received no taxable income from such purchase—Ap- 
peal of Independent Brewery Company of Pittsburgh. 


The interest on Anglo-French Loan Bonds and British Gov- 
ernment Bonds owned by a foreign company but held in the 
United States is not income from sources within the United 
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States within the meaning of the Revenue Act of 1918— 
Appeal of Marine Insurance Company, Ltd. 


Partnership ClassificationThe taxpayer entered into an 
agreement with his wife on March 10, 1900, which declared 
that each was an owner of an undivided one-half interest of 
all of the property and assets connected with a wholesale gro- 
cery business conducted in the taxpayer’s name and provided 
that the net profits and losses thereof should be equally divided 
between them, which agreement continued in full force and 
effect during the years 1918 and 1919: Held, that a partnership 
existed between the parties for the years 1918 and 1919.—Ap- 
peal of R. A. Bartley. 


Treasury Rulings 


Business Expenses.—Inquiry is made whether attorneys’ 
fees and legal expenses incurred by the M Company during 
the years 1918, 1919, and 1920 in defending an indictment for 
an alleged violation of the Sherman Act are deductible as 
business expenses. 


Held, that such fees and expenses are not “ordinary and 
necessary expenses” in carrying on a trade or business within 
the meaning of Section 214 (a) 1 of the various Revenue Acts, 
irrespective of the guilt or innocence of the taxpayer.—I. T. 
2303: V-36-2898. 


Interest on Refunds.—Under Sections 250 (b), 252, and 
1324 (a) of the Revenue Act of 1921, the date of allowance 
to which interest is payable on refunds is the date of final 
approval by the Commissioner, and neither the date when the 
Commissioner first determines that an over-assessment should 
be made and transmits the schedule to the collector nor the 
date of final payment. 


Under Section 1324 of the Revenue Act of 1921, interest 
is payable from the date of payment of the tax only where 
the taxpayer makes a specific protest setting forth in detail 
the basis and reasons for such protest. Otherwise interest is 
payable from six months after the date of filing the claim 
for refund.—T. D. 3919: V-36-2900. 


Invested Capital—An option to purchase the assets of 
a corporation, which derived its value chiefly from rights to 
tangible property, is held to be a tangible asset for invested 
capital purposes—G. C. M. 301: V-35-2892. 


Where in the case of a reorganization coming under Sec- 
tion 330, Revenue Act of 1918, good will was in existence 
both during the taxable year and any pre-war year and is in- 
cluded in invested capital for the taxable year but is not in- 
cluded in invested capital for such pre-war year, or is valued 
on a different basis in computing the invested capital for the 
taxable year and such pre-war year, respectively, the good 
will shall be included in invested capital for the prewar period 
on the same basis and at the same valuation employed in in- 
cluding it in the computation of invested capital for the tax- 
able year. 


Where tangible property paid in to the old company for 
stock has appreciated in value and is paid in to the new com- 
pany at a greater value for stock of the new company, the 
asset should be valued and included in pre-war invested capital 
on the same basis that it is valued in computing the invested 
capital of the corporation for the taxable year. Appeals and 
Review Recommendation 6965 (C. B. III-1, 416) revoked.— 
G. C. M. 365: V-35-2893. 


Interest on Deficiencies.—Section 250 (b) of the Reve- 
nue Act of 1921, providing for interest on deficiencies applies 
to a deficiency for a fiscal year beginning in 1920 and ending 
in 1921, although payment of the tax was not postponed at 
the request of the taxpayer and there was no understatement 
due to negligence or intent to defraud in the return filed— 
T. D. 3915: V-35-2891. 
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Recovery of Taxes.—A Federal court is without jurisdic- 
tion to determine the correctness of a deficiency found to 
be due but not assessed where an appeal is pending before 
the United States Board of ,Tax Appeals, the jurisdiction 
of the court depending upon payment of the tax and the 
filing of a claim for refund as required by statute.—T. D. 
3894: V-30-2843. 


(1) Under Section 3224, R. S., injunction will not issue to 
restrain the assessment and collection of taxes from a vol- 
untary religious association, although it is exempt from taxes 
under Section 231 of the Revenue Act of 1924. (2) Under 
Section 3226, R. S., no action for the recovery back of taxes 
paid can be maintained unless after the payment of the tax 
a claim for refund has been filed—T. D. 3920: V-37-2899. 





Waiver of Statute of Limitations.—A fiduciary who has 
given notice to the Commissioner that he is acting in a fidu- 
ciary capacity as provided in Treasury Decision 3863 may 
execute a valid waiver of the statute of limitations upon the 
assessment of any tax due from the person or estate for 
whom he acts.—G. C. M. 579: V-37-2907. 


Five Million Dollar Tax on Astor Trust 


Upheld by Federal Court 
SUIT for recovery of $4,971,560 paid under 
protest as Federal estate tax on property held 
in trust for the late Viscount William Waldorf 
Astor was dismissed by Federal Judge Knox of 
the District Court, S. D., New York. 

The suit was brought by the Farmers’ Loan and 
Trust Company of New York, trustee under a deed 
of trust executed by Viscount Astor on May 25, 
1916. Following Lord Astor’s death, the amount 
sued for was collected as estate tax. 


“The beneficiaries of the remainders created by the trust,” 
wrote Judge Knox in his opinion, “had, until the occurrence 
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of his death, nothing more than an expectancy of the pos- 
session and enjoyment of his bounty. The reason was that 
the founder, subject only to the possibility, probably more 
apparent than real, that the trustee might not assent to such 
change in the trust, or revocation thereof as he might wish 
to make, retained complete power over the disposition of the 
property and its usufruct. 

“In suggesting that the likelihood of the trustee withholding 
its consent was more apparent than real, there is no intention 
to asperse or criticize, but it is hard to conceive of any reason 
that would have impelled the trustee to withhold consent—so 
hard that I regard the provision which predicated a right of 
change or revocation upon the exercise of the trustee’s discre- 
tion as of no present legal effect. It is noteworthy that the 
trustee did give its consent to changes in the trust whenever 
and as often as they were suggested.” 


Limitations on Assessments and Refunds 
Fixed by Law 


: (Continued from page 344) 

15, 1922, and the period of limitation for the re- 
funding of the last installment of the tax, as pro- 
vided in Section 284 (b) (1) of the 1926 Act, would 
have expired on January 15, 1926, and the entire 
amount of the tax paid for the taxable year 1921 
of such a taxpayer would have been already barred, 
for refund purposes, at the time of the enactment 
of the 1926 Revenue Act. If Section 1106 (a) be 
interpreted to apply in all cases without exception, 
then it would appear that in the casé of such a 
taxpayer, the remedy having been barred and the 
liability extinguished, no act on the part of the 
taxpayer could have the effect of removing the 
bar of the Statute of Limitations, notwithstanding 
the provisions of Section 284 (g). 
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The question also arises, if under certain condi- 
tions it might have been impossible for certain 
taxpayers to file waivers prior to June 15, 1926, for 
the taxable years 1920 and 1921. For example, if 
the ruling of the Commissioner above referred to 
stands, that there is no limitation to the period 
within which assessment may be made in the case 
of a taxpayer having a fiscal year ending in 1921 
who neglected to file a second return under the 
1921 Act, the provisions of Section 284 (g) might 
be considered to be ineffective so far as such a 
taxpayer is concerned because, having no rights to 
waive under the aforesaid ruling of the Commis- 
sioner, it would be impossible for such a taxpayer 
to file a waiver in the full sense of the word prior 
to June 15, 1926 for the taxable year 1921. Did 
Congress in its use of the word “waiver” in Sec- 
tion 284(g) mean an instrument which actually 
waives certain rights or did it mean a waiver in 
form only, the mere filing of which would operate 
to extend the period within which a taxpayer might 
file a claim for refund? In the latter case, the fil- 
ing of the so-called waiver might not confer any 
rights on the Commissioner which he did not al- 
ready have, assuming that his ruling in respect of 
the failure to file a second return under the 1921 
Act stands; it might only be a notice to the Com- 
missioner that the taxpayer intends to file on or 
before April 1, 1927 a claim for refund for the tax- 
able year 1921. 
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Section 284 (c) provides that the Commissioner 
shall make credits or refunds of overpayments of 
taxes for years otherwise barred by the statute if 
such overpayments were the result of the failure 
of the taxpayer to take adequate deductions from 
income and the Commissioner has reduced the in- 
vested capital of a later year on account thereof. 
Surely Section 1106 (a) cannot be held to nullify 
Section 284 (c), and must therefore have a limited 
application. 

It is quite probable that by the time this article 
appears the Treasury Department will have issued 
a ruling interpreting Section 1106 (a) in its rela- 
tion to the provisions of Section 284. Whether a 
final interpretation will have to be made by the 
Courts remains to bé seen. 


Has the Board of Tax Appeals Failed?P 
(Continued from Page 339) 


to provide the funds which would be required. The 
financial burden would not be merely the salaries 


of the members, but clerks, quarters, libraries, trav-' 


elling and the like increase the budget to a size- 
able sum ; the present Board’s budget alone amounts 
to several hundred thousand dollars. 

I submit. that the purpose sought may be ac- 
complished, without any undue disadvantages, and 
with many collateral advantages, by the enactment 






Established 1864 


401 East Ohio Street 


a 


A Practical Working Guide to the Subject of 


State and Federal | 


Inheritance and Estate Taxes 
By PAUL W. PINKERTON 


Certified Public Accountant and Author of ‘“‘Accounting for Surplus.’’ Co-author of 
‘‘Wills, Estates and Trusts.’’ Past President, Indiana Association of 
Public Accountants’ Society 


and JEFFERSON H. MILLSAPS 


LL. B., J. D., C. P. A. Member Chicago Bar. Assistant Director, International 
Accountants’ Society 


One Volume §$ 1 ? 00 
CALLAGHAN & COMPANY, Inc. 


- - Chicago, Illinois : | 





October, 1926 


of legislation which will permit the taxpayers to 
appeal from the final determination of the Com- 
missioner directly to the Federal District Court for 
the district in which they reside, in the same man- 
ner as they now appeal to the Board, and which 
will also permit the transfer to such District Court 
of any proceeding now pending unheard before the 
Board. Such. legislation should provide for the 
appointment by the presiding judge of referees to 
hear and determine tax causes so initiated, like is 
now done in bankruptcy causes, and should fix the 
per diem rate of compensation, subject to approval 
of the court, of such referees. 

The advantages of such legislation are many: 
First, it would provide an elastic system which 
could expand and contract according to the pres- 
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sure of business, thus affording a hearing immedi- 
ately after issue; second, tax causes would be heard 
in the locality in which the taxpayer resides, in- 
stead of in Washington; third, the expense of the 
litigation would be mitigated through a reduction 
in expenditure of time and money now required 
to be made in travelling of counsel and witnesses 
to Washington, and, fourth, the present judicial 
system would be utilized, instead of the erection 
of another system which bids fair to become a 
permanent fixture in our body politic. 


The objections which might most often be urged 
against the plan proposed are: first, that tax con- 
troversies would be settled by men who are not 
expert in the subject; second, that decisions made 
by various referees as confirmed by the courts would 
not be uniform; third, possibly that the courts in 
the localities where most taxpayers reside are al- 
ready overwhelmed, and fourth, the expense in- 
volved. 

As to the first objection, it is my opinion, formu- 
lated after seven years of acquaintance with the 
subject, that decisions legally unassailable in tax 
causes are more often founded merely on a knowl- 
edge of general statute law and the common law, 
coupled with a study of the particular pertinent 
provisions of the revenue law, than they are on a 
special familiarity with all of the various revenue 
acts enacted, and the regulations, Treasury deci- 
sions, rulings, and what-not issued in connection 
therewith. I think it is unquestionably true that 
the soundest opinions on legal questions arising 
out of taxation that have ever been written were 
written by judges of our Federal courts who, be- 
fore the controversy, probably did not know the 
Revenue Act of 1917 from Regulations 45. 


I think it was Abe Martin who said that “an 
expert is an ordinary guy away from home,” and 
there is much truth in this homely philosophy, cer- 
tainly so far as concerns taxes. Peculiar, expert 
knowledge is not essential to the correct decision 
of a question of tax law, although it is useful per- 
haps in the preparation of a case for trial. A clear 
knowledge of the fundamentals of our common and 
statute law, with the assistance of the arguments 
of opposing counsel is all that is required for a 
proper decision, and this fact may be verified by 
a comparison of the opinions of the Board with 
opinions of our Federal district judges. 
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The objection that decisions would not be uni- 
form is without merit, because it is founded on the 
theory that the prime function of the Board is to 
build up a body of tax law, instead of to settle 
cases. Dissenting opinions are almost sure to be 
had in every important question of principle, and 
certainly nonuniform decisions are of no greater 
harm in building a body of law, if that be a proper 
goal, than are well-written and reasoned dissenting 
opinions. 

It is true that in some districts, the Federal courts 
are themselves much behind their dockets; but it 
is likewise true that they are not behind in other 
districts. And in any event, I think the additional 
burden imposed by a system of referees would be 
a trifle compared to the good that would be accom- 
plished, because the review of a referee’s opinion is 
not an overwhelming task. 

The expense involved should abide the event, and 
in some degree should be within the control of the 
court. The expense of disposing of cases before the 
Board is, now, roughly about $100 per case, in- 
cluding dismissals as well as opinions. No greater 
average expense would be incurred under the plan 
proposed. 

The plan proposed is not intended to be de- 
structive. The Board of Tax Appeals has without 
doubt been the greatest boon yet conferred in the 
settlement of the mass of tax cases with which 

(Continued on page 362) 


BOOKKEEPERS 
ACCOUNTANTS 


{MEN AND WOMEN) 


WANTED IN HOTELS 


$175 to $450 a Month 
How to Get in Touch with 
. e e e 
High-salaried Positions 
ATION-WIDE demand for bookkeep- 
ers, auditors, cashiers, accountants, 
paymasters, to specialize in hotel ae- 
counting, with splendid opportunities for 
; rapid advancement to managerial posi- 
psn tions. Le — eee : —, ge * = 
big opportunity today. It is America’s 4t rgest Industry, 
annual payrolls of nearly $400,000,000 and over 70,000 high-class 
positions paying up to $10,000 a year, open each year. 


No Previous Experience Needed 

You can have one of these high-class big pay positions, with your 
living expenses paid, quick advancement, and all the fascinating 
features of the hotel business. Through the Lewis simplified home- 
study plan we train you and put you in touch with positions, under 
the personal directions of Clifford Lewis, former U. S. Government 
Hotel and Restaurant Expert and now Managing Consultant for 
over 225 hotels of 50 to more than 600 rooms each, throughout the 
United States totaling over 26,000 rooms. 


Details Free—No Obligation 


Send today for FREE BOOK. “Your Big Opportunity,” showing 
how you can specialize in hotel accounting in 20 weeks or less, and 
get big-pay positions. 


LEWIS HOTEL TRAINING SCHOOL 


Suite C-L804 Washington, D. C. 


































































































































Announcing— 


The Signed Commentaries—in Volume II, “Harvard Business 
Reports.” Prepared under the editorial supervision of the Grad- 
uate School of Business Administration, Harvard University. 


ye know that today successful executives chart their business activities 
by the precedents and practices of leading firms in every line the coun- 
try over. That is why the Harvard Business Reports have met with such 
instant, enthusiastic, success. Volume I, of the Reports contains a collec- 
tion of these precedents and practices, codified, summarized, made easy 
to use. 

Now, in Volume II, the signed commentary is announced. The sig- 
nificance of the commentaries is at once evident. It means that the business 
decisions of the leading executives of the country are submitted to the 
criticism and analysis of nation-recognized experts on business problems. 
Here you can see what the leaders in business research think of the deci- 
sions of policy that every executive daily has to face. 


Why the Reports Will Build Profits for You 


RIPFLY, the plan is this. From the intimate files of America’s outstanding busi- 
ness concerns in every line, the Graduate School of Business Administration, Har- 
vard University, has collected over 4000 significant business situations or cases. These 
eases cover the whole field of business. Here are 209 selected cases in full detail just 
as they presented themselves for analysis and decision to successful executives all over 
America. ‘The actual executive decisions, the methods adopted to meet the situation, 
the reasons which lead to their selection, and the results obtained, are fully, clearly told. 
Right before you the Reports rebuild these situations just as they arose in an 
actual concern. You face the same problems their executives had to meet. You see 
them considering the problem from every angle, watch them work out a solution and 
put it in operation, and you follow the outcome with intense interest. 

Then Copeland, Tosdal, Dewing, Dunham and a score of other recognized business 
authorities go over each case with you critically, carefully. Step by step they analyze 
the facts, break up the problem into its elements. They make each issue stand out 
noonday-clear. In the light of this masterly analysis you see just why the decision 
made was right, or exactly what facts, what circumstances demanded a modified or 
even an entirely different solution. 


USTIN Specialty Store is a case on = gpa Manufacturing Company is a 
merchandise control. An excerpt from case on forecasting production. Note 
MeNair’s analysis is given below: the partial comment by Sanders: 


“It is of interest to note that the 
“Among the particular points of sig- margin of safety allowed upon the stores 
nificance in this case the following may 


quantities was approximately in inverse 
be noted: (1) a wide variety of retail proportion to the quantities themselves. 
prices is not necessary in the sale of 


You Know These Firms: 


A. G, Spalding & Bros. 

National Suit and Cloak Co. 
Federal Reserve Bank of Boston 
The Brockmire Economic Service 
Street Railways Advertising Co. 
BE. R. Squibb & Sons 

Hudson Motor Car Co. 

Hotel Statler Co. 

The Hoover Co. 


And you know that when such firms 
write letters like this: 


“The copy of the HARVARD BUSI- 
NESS REPORTS which you sent me is 


iat A , — — — - 

style merchandise; (2) an increase in rule that the larger me quan ealt 
the rate of stock-turn tends to reduce the <sitac es aad ~~ ty — 
number and amount of mark-downs; (3) ever, the rule had an excellent business 
piece systems of merchandise control reason behind it; the larger the quanti- 
may be used effectively in departments ties, the larger the amount of money in- 

where the unit price is sufficiently high.’’ vested in the item; it was therefore im- 

— portant to restrict increases on these 
The general significance of this case is ——_ “ gag ee = 
that merchandise control systems can be Merl eo mae . 2 Ge oe 
} 1, 1 t i 
applied effectively to goods in which style yg Fig 4 pt BH RY Wy 
characteristics are predominant. vestment in the inventory.” 

HARVARD BUSINESS REPORTS, Volumes I and II, present 1161 pages, 209 cases, 
hundreds of new ideas on what makes a business pay. Hundreds of executives in every 
line of business have entered charter subscriptions for each Report for examination as 
issued. Don’t you think that you, too, would like to see just how other executives 
have solved the problems that you must face daily? Will you examine the Reports and 
judge for yourself? 

——Approval Charter Subscription—— 
A. W. Shaw Company 
Cass, Huron and Erie Sts., Chicago 
Please enter my approval subscrip- 
tion to receive 
[) (1) Harvard Business Reports as 
issued (Volumes I and II 
now ready). 
() (2) Harvard Business Reports — 
Volumes I and II only. 
Within five days after the receipt of 
each volume, I'll remit $15 plus a few 
cents for mailing charge, or return the 


Report to you. IT-10-26 excellent material; it is exactly the kind 
of material which provides the best edu- 
NAME cation in Business. That applies to both 


those who are in it already and those 
planning to go into it as a profession.” 

“TI would like very much to have copies 
of all forthcoming REPORTS.” 


—they must realize that the experience 
of one firm helps to establish a precedent 
for the guidance of others in facing prob- 
lems, similar in principle, though arising 
even under widely varying circumstances. 

All Reports are sent subject toapproval 

after examination. Simply fill in and 
mail the convenient coupon today—now! 


STREET & NO. 
CITY & STATE 


FIRM 


(Canada $16.50, duty prepaid, same 
terms; U. S. Territories and Colonies 
and all other countries $16.50, cash 
with order.) 
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The Commentators 


Clinton Poston Biddle — Investment - 
Banking 


Neil Hopper Borden—Advertising 


John Gurney Callan—Industrial Man- 
agement 


Melvin Thomas Copeland—Marketing 
Philip Cabot—Utility Management 


William James Cunningham—Tranepor- 
tation 7 


Arthur Stone Dewing—Finance 
Donald Kirk David—Marketing 


Theodore Harwood Dillon—Utility Man- 
agement 


Wallace Brett Donham—Business Eco- 
nomics 


Cecil Eaton Fraser—Industrial Finance, 


Henry Hallowell Farquhar—Industrial 
Management 


A. C. Hanford—Government 


Albert John Hettinger, Jr. — Business 
Statistics 


Nathan Isaacs—Business Law 
Gorton James—Industrial Management 
Richard Lennihan—Investment Banking 


Deane Waldo Malott— Public Utility 
Management 


Malcolm Perrine McNair—Marketing 


——— Brett Piper—Business Statiae- 
cs 


George Byron Roorbach—Foreign Trade 
John Wallace Riegel—Labor Relations 


Erwin Haskell Schell—Industrial Man- 
agement 


O. M. W. Sprague—Bank Management 
and Foreign Exchange 


Thomas Henry Sanders—Industrial Ac- 
counting 


Harold Hazen Thurby—IJndustrial Man- 
agement 


Harry Rudolph Tosdal—Marketing 
Philip W. Thayer—Foreign Trade 


Homer Bews Vanderblue—Business Eco- 
nomics 


Why not cash in on their 
experience—today? 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare time law instraction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 
S there is a splendid array of lawyers whose 
training and education were received outside of 
the class. room. . 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 
extension law course and service conducted by 
Blackstone Institute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 

The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 
can be studied in spare time without any interruption in 
the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from colleges and 
universities which are members of the American Associa- 
tion of Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This 
entire set complete is furnished to the student at the time 
of enrollment. 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University,.and many others. 





Other Attractive Features’ 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 

These problems have been prepared by former bar exam- 

iners and are typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 
_ _Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. 


Moderate Tuition 
The tuition fee for the course and service is very mod- 
erate and covers the cost of all material and service. There 


are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 


Bar Examination Guarantee 

The Institute’s records show that 95% of all its students 
who sit for the bar examination pass successfully at the 
first attempt. Those who do not win out are given addi- 
—— coaching without extra charge until they are success- 

ul. ; 
Write for Details 

The complete story of the Blackstone Legal Training 
Course and Service is given in an attractive 128-page book, 
The Law Trained-Man. A copy will be sent free upon 
request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized in- 
struction but interesting instruction as well. And the en- 
tire plan is laid out on such a systematic basis that an aver- 
age of thirty minutes a day will enable you to keep the 
study schedule up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. 
Remember, there is absolutely no obligation. Address Dept. 
347, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, III. 


PCS SOS SSS SS SSeS sees eeseeeseeneeeceaeesa 


Blackstone Institute, Inc. 
Dept. 347, 4753 Grand Blvd., Chicago, III. 
Please send me by mail and without obliga- 

tion a copy of your 128-page book The Law 


Trained-Man and details of your law course 
and service. 


Name 


oseeeeer eee eee eee eee eee ee eeeee eee eee 
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Business 
Address 
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(Continued from page 359) 

the Treasury is confronted, but the fact remains 
that the system as presently constituted is not ade- 
quate to accomplish the task imposed. It seems 
clear to me that an arrearage of twenty-five thou- 
sand cases, which will be the situation in twelve 
months, if the present rate of filing and disposition 
is maintained, or indeed an arrearage of thirteen 
thousand cases, which now exists, calls for some 
relieving change, and that immediately. It will not 
do complacently to view this appalling and impos- 
sible task as something which will satisfactorily 
work itself out, because the bald fact is that it will 
not do so. Some remedy is required, and I believe 
that the remedy which I propose will accomplish 
the end desired. 


B 
PILOT 
BOOK 
ON 
LEGAL ” 
TAX 
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CORNELL & COMPANY 


Audits Taxes Systems 
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E. H. BATSON, Attorney-at-Law 
1526 K Street, Northwest, Washington, D. C., on Tax Matters 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. —~ - 


SAVING r | NHE purpose of this book is FIRST, to point out funda- 


mental differences between methods of avoiding or 
reducing taxes which may safely be regarded as ef- 
fective and lawful, as distin 
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Business Book Review 


Inheritance and Estate Taxes, by Pinkerton and Millsaps, 
published by Callaghan & Company, Chicago. 

Fifty-four chapters, comprising five hundred and thirty pages, 
are devoted to a general treatment of the law on this subject 
and discussions as to the distinguishing features of the laws 
in the several states. There is included the annuity tables in 
use in the various jurisdictions. There is also a chapter on 
Descent and Distribution and one on Legacies, giving principles 
of law which, while perhaps not strictly inheritance tax law, 
are necessary to a proper application thereof. 

The last five hundred pages are devoted to giving the text 
of the Federal estate tax law and the inheritance tax laws of 
the various states, territories and possessions. 

In the general treatment of the subject, copious extracts are 
given from decisions and regulations, thus making the work 
authoritative, at least as to certain points. The authors have 
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SEND COUPON TODAY! 


sion, and SECOND, to furnish synopses of all tax sys- 
tems, State and Federal, showing requirements for 
Assessments, Returns, Rates, Exemptions, Deductions, 
Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 
tax problems for years. His great accumulation of legal 
information on this topic is now offered the 
profession in practical form, fully annotated. 
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The Old South Press, 
120 Broadway, New York, N. Y. | 


Please send, prepaid, “Sears on Minimiz- 
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Large business concerns find it profitable to 
ing Taxes,” Buckram, for which I enclose | employ legal tax experts to put into effect tax 
$8.00. saving methods, which, like devices for reduc- 
| ing insurance premiums, put money in the 
ee ee ee ee | bank. It is equally profitable for every tax- 
payer, and is now made possible through the 
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not hesitated, however, to express views (clearly designated 
as such) regarding certain features of the law as to which 9 

more than one construction may be possible. Following a 

statement of the general law on a subject, any deviations in 00 ceper $ ourn 

the treatment in particular states are noted. Sometimes a list 

is given of the states holding one way and those holding an- MONTHLY MAGAZINE OF 

other on a particular point. Bookkeeping, Accounting and Commerce 


The feature which is apt to prove of most interest and help : ‘ : . 
is the computation of the tax in the various jurisdictions, espe- PR od =e ey KB. By. BK 
cially as to nonresident estates. The illustrations used involve 


: Rig : : keeping profession in general, 
points apt to be met with in actual practice, but which would y, ae articles aot by successful account- 
be omitted if the purpose were to give illustrations easy of 


: ants of National reputation on all phases of book- 
computation. Almost two hundred pages are devoted to the keeping and accounting. 
computations. The authors state that the information on which 


these computations were based was obtained from the taxing HELPS BOOKKEEPERS TO . 
authorities and from a leading inheritance tax attorney of the Increase their KNOWLEDGE of bookkeeping. 
jurisdiction. “Where the detailed computations received were Increase their EFFICIENCY in office methods 
inconsistent it became necessary to cross-examine the corre- and procedure. 5 
spondents, cautiously, tactfully, humbly, in an effort to pro- to — — to render better service 
cure a correction from one or the other in order that the solu- 2S 

tion presented here might have every assurance of correct- Increase their EARNING CAPACITY. 

ness. * * * In the case of most states, fortunately, it is Subscription Price $1.50 per year 

believed that certain accuracy has been obtained; in the case Single Copy 15 cents 

of a few it is not at all certain that the first actual case a Introductory Offer to new subscribers for a short 
reader of this work might encounter would be decided along time only, 


the lines shown.” In view of the painstaking efforts which TWO YEARS FOR 2. 
were made to secure accuracy, it is believed that the com- Mail Coupon Today 
putations given may be generally relied upon and that any in- Ln ee Le ee 


accuracies which may be found are such as are sure to appear a a. Building, 
in all human efforts, especially where it is necessary to rely Cleveland, Ohio. 
upon practices and statements of others. It should be borne 
in mind that while the practice of a particular state may be Please find enclosed $........, for which send 
—— given, yet that practice later may be overturned by me the Bookkeeper’s Journal.......... . years. 
e courts. 


While the index might have been more complete, an elab- 
orate system of cross-references may supply any defect in 
this particular. Any one desiring up-to-date (March 9, 1926) : : > hechieenes—— 
information on any point of inheritance tax law, will do well 
to consult this work. 


Firms should subscribe for their bookkeepers— 
It will pay. 
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Commerce Clearing House, 
231 South La Salle St., 
Chicago, Illinois. 
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Sent on Approval 


“United States Board of Tax Appeals” 
Now Being Revised Under 1926 Law 


A new text on Procedure and 
Practice before this most impor- 
tant tribunal is now being re- 
vised under the 1926 Law. The 
records show that repeated de- 
cisions of this Board have dis- 
missed petitions of taxpayers, or 
have approved deficiencies of 
tax found by the Commissioner, 
because of the failure of appel- 
lants to comply with the require- 
ments of the Board. 

Frankly, and without fear of 
boasting, we think we can say 
that this new book will take a 
place similar to that of our an- 
nual GUIDE and the CONSOLI- 
DATED LAWS as a splendid 
achievement in a field of broad 
interest. We think that this book 
is just about what a work of this 
kind ought to be as to style, 
method, scope and thoroughness. 
We will forward a copy subject 
to your examination and ap- 
proval. 


EXAMINATION OFFER 


Please send me a copy of your new book, when published, entitled “Proced- 
ure and Practice Before the United States Board of Tax Appeals.” I will 
examine and use this book for thirty days. If, at the end of this time, I decide 
to keep the book, I will send you $10 in full payment. I may return the book 
within thirty days and be under no further obligation. 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 

offer you the privilege of ordering them on approval. 

Just fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 

$16.00 plus express charges. 


Cabinet Goes on Approvel 
Specialty Office Equipment Co. Mail Today 


26 Quincy Street 
CHICAGO, ILLINOIS 


Specialty Office Equipment Co., 10-26 
26 Quincy Street, 
Chicago, Illinois. 

Please express the Service Cabinet to: 


This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount 
on each cabinet where more than one is ordered. 


It is understood that I have the privilege of examination for 
five days by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 





| 
| 
HOME CABINET—TOO _ | 
| 
| 
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A Noteworthy 
Achievement 


From a small beginning with “‘stickers”’ 
to a national system consisting of an 
individual service for each particular 
jurisdiction and requiring the publica- 
tion of more than a supplement a-day 
to keep this system up to date is. a 
notable achievement. 


But even more noteworthy still is the 
continuous and ever increasing patron- 
age which this company enjoys from 
its thousands of subscribers— 


Which is indicative of the confidence 
and complete satisfaction imposed in our 
publications by our subscribers as well as 
a tribute to the efciency and economies 
rendered by this indispensable service. 


Estab. The Frank Shepard Company Incorp. 
1873 1900 
Publishers of 


Shepard’s Citations 


76-88 Lafayette Street New York 





October, 1926 


THE NATIONAL INCOME TAX MAGAZINE 


367 





Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings-mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 


In Cleveland ~Its 


Theo. DeWitt, Manager 
Superior Avenue at East Sixth St. 


courteous, complete service — advice. 

and aid supplied without extra cost by 

men who have planned and handled 
some of the nation’s largest gatherings 

—in a city noted for its wonderful cli- a 
mate and hospitality,—all combined to 
make this a logical headquarters f 
for your next convention. 


The complete story of The Hollenden 
and its facilities is presented in the 
booklet illustrated above. Mail 
your coupon today for your 
copy. 
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How would you like 
to be named 


YOUR OWN EXECUTOR? 


‘Ww HEREBY APPOINT JOHN DOE TO BE THE EXECUTOR OF 
THIS MY WILL, TO SERVE WITHOUT BOND”—amany a testa- 
tor has felt this to be the highest tribute he could pay to the friendship of 

a man whose sincerity and integrity he had never in his lifetime questioned. 


Yet oftentimes the appreciated friend so named has ultimate cause to regret 
a friendship which could involve him in so much of embarrassment and heart- 
ache as is experienced through the disillusionments of estate-settling. 


It is one thing to dictate a Will, and another thing to carry out its terms. 
Before estate can be settled and distributed, outstanding debts must be paid, 
federal estate and state inheritance taxes must be met. ‘These expenses, added 
to the outlay of administration itself, range as high as 33 per cent on large 


estates—with as low as 3 per cent of the gross estate in ready cash to meet the 
emergency ! 


Result? ‘To produce quick cash, the cream of the estate is sacrified, often- 
times the best securities going at the buyer’s price in a slow market; once-proud 
estate thereby faces a market-produced depreciation of 50 per cent or more; 
and an agonized widow and bewildered children look on at the ruthless evap- 
oration of their heritage under the hands (how hopelessly tied they do not 
realize!) of an executor whose sincerity and business acumen they had been 
trusting implicitly to safeguard their interests. 


Suppose you were endowed with a fantastic sort of dual soul, which after 
your death allowed you to act as your own executor? Would you open your- 
self to condemnation by your survivors as a poor manager, as an unworthy 
successor to the being whose main thought in life and death had been to make 


and keep them happy? 
That’s the role you’re asking your executor to undertake! Unless—wielding 


the magic sword of Life Insurance, you now set about cutting the Gordian knot 


that otherwise may one day bind the hands of the most capable executor of the 
best-intentioned testator. 


Ask for Booklet: “How Do You Buy Your Life Insurance?” 


R. Y..Sanders, The Rockwood Company, Chicago, Ill. 


REPRESENTING 


THE TRAVELERS 


INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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Permits the Recording of Minutes in Typewritten Form 


Pages are removed from front of book, the minutes are typed on them and they 
are then inserted in the back of book to maintain proper chronological sequence. 
The time required for removal and reinsertion of a sheet has been reduced to 20 
seconds in the Improved De Luxe Minute Book. 


Typewritten minutes provide greater legibility than those written by hand. They 


occupy far less space and require a minimum of the secretary’s time. 
recording can be corrected by rewriting on a new sheet. 


Metal Back and Hinges 
Durability is provided by the sturdy pressed 
steel back. It cannot warp. All metal is com- 
pletely covered with the binding material. 
Full length metal hinges prevent wear on bind- 
ing and permit a flat opening page. 
Can Be Permanently Locked 
When the book has been completely filled it 
can be permanently locked to effectively defy 
tampering. A threaded key is provided with 
each book which is simply screwed into a hole in 
the cover. Insertion of key requires no effort— 
its removal demands special tools. 


‘rrors in 


Two Sizes Available 


The most efficient method of recording minutes 
is to start each new entry at the top of a page. 
This plan requires the selection of a page size that 
matches the average length of the minutes to be 
recorded. Sizes 11x81 and 14x8% inches are avail- 
able—bound on the 11 and 14-inch sides. 


Four Styles of Binding 
1—Full Russia with plain hubs. 2—Russia and 
pebble grain black cloth. 3—Red artificial leather 
and pebble grain black cloth. 4—Full black levant 
grain artificial leather. 


es Your Stationer Can Supply This Book ™ 


MANUFACTURED BY 


WILSON-JONES LOOSE LEAF Co. 


NEW YORK 
316 Hudson Street 


GENERAL OFFICES AND Facrory SAN FRANCISCO 


3300 FRANKLIN BOULEVARD 


CHICAGO 


323 Market Street 





WOODSTOCK 
typewriters 


seasons 


Some men look at it this way: any machine that gets out 
more work for me pays its way in dollars and cents. And 
that is a sufficient and business reason for installing the 
Woodstock Electrite—a modern typewriter powered by 
electricity. But other men, aware of the value of finer repre- 
sentation in their correspondence, put Woodstock Electrite 
in their office because it does better work. Better work, and 
more of it! That’s the essence of the Woodstock Electrite 
story. If it appeals to you, send for the Woodstock booklet. 


Woodstock Typewriter Co., 213 W. Monroe Street, CHICAGO 
Branches in Principal Cities + Agents all over the World 





